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The Warrantor he fact is quite generally known throughout 
Liability on the country that in the three states of Alabama, 
Bills of Lading. North Carolina and Mississippi, a bank which 
purchases a draft with bill of lading attached, 
is held to be a purchaser of the goods, taking ownership of such 
goods and assuming responsibility for the performance of the 
shipper’s contract for their sale, to the party who pays the draft 
and receives surrender of the bill of lading. 

To obviate this responsibility, it is customary for banks to 
stamp upon such drafts, or upon the bill of lading, a notice that 
it disclaims such responsibility for quality, quantity and delivery. 

Heretofore the Supreme Court of Iowa has expressly repudiated 
this warrantor doctrine, and we are now pleased to note that the 
Supreme Court of Tennessee has done likewise. 

In a case which we report in full in the present number, the 
Supreme Court of Tennessee criticises the doctrine of the courts 
of the three states first named, declares the theory upon which 
that doctrine is founded is unsound, shows that it is contrary to 
the principle established by the Supreme Court of the United States, 
which court has held that a bill of lading attached to a purchased 
draft is merely held as collateral security and that the bank does 
not warrant the genuineness of the bill when it surrenders it upon 
payment of the draft, and the Tennessee court declares the cor- 
rect theory underlying the transaction to be that the bank holds 
the bill of lading simply as collateral to secure the draft drawn 
against it, and is not a guarantor of the quantity or quality 
of the goods shipped under the bill of lading. 

Not only does the court hold the warrantor doctrine incorrect 
in theory, but apart from its legal unsoundness, the court shows 
that the establishment of such a doctrine is most impolitic, for 
it would destroy the convenient method of marketing crops through 
bank facilities, for the banks would “necessarily be compelled to 
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refuse to buy drafts with bills of lading attached, or to handle 
them as collateral security or otherwise. Banks have neither the 
time nor the facilities to investigate the genuineness of bills of 
lading, or the contracts made between their customers with parties 
residing in other states, and to hold them responsible for the 
frauds and mistakes of shippers would utterly destroy the ne- 
gotiability of drafts with bills of lading attached.” 

The Tennessee court points out a further defect in the warrantor 
doctrine which, even were its soundness to be admitted, would 
make it inapplicable to all national banks. Assuming the sale of 
the draft is a sale of the goods to a national bank, then the 
transaction would be beyond the bank’s power and no obligation 
arising therefrom could be enforced against the bank. ‘“ National 
banks may take personal property as security for loans, or as 
security for bills of exchange purchased by them, but national 
banks have no power whatever to deal in merchandise of any 
kind, or in stocks or bonds.”’ 

Another point connected with the Tennessee decision is worthy 
of attention. Some of the drafts had stamped upon them the 
following disclaimer notice: 

“This bank hereby notifies all concerned that it is 
not responsible, either as principal or agent, for the 
quantity, quality or delivery of the goods covered by 
the bills of lading attached to this draft. 

(Signed) National Bank.”’ 


Stamped notices of this character, as we have already said, are 
quite customary, and the banking fraternity has been looking for 
a judicial decision of some higher court which would affirm their 
effectiveness as a valid contract between bank and payor of draft, 
of exemption of the former from liability. So far as we are aware, 
no such higher court decision has yet been rendered. The Tennessee 
court pronounces such a stamped notice ‘‘surplusage”’ and under 
it the bank is in no better condition than if it had not been made. 
But this, of course, is a corollary to its decision that the bank 
is not liable as warrantor. The court in effect says, a bank sur- 
rendering a bill of lading to the payor of a draft is not responsi- 
ble for the quality, quantity or delivery of the goods, and a 
notice stamped by the bank on the draft that it is not so 
responsible is, therefore, superfluous. The court does not pro- 
nounce what the effect of the stamped notice would be in a state 
where the warrantor doctrine exists, and this yet remains to be 
decided. It refers to it as a “‘restrictive indorsement,”’ but does 
not say what effect the restrictive indorsement would have as an 
exemption from warrantor liability if such should exist. The bank 
involved had omitted to so stamp three drafts out of a much larger 
number which bore the stamp, and it was contended it thereby 
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ntended to assume the warrantor liability in such three cases. 
But the court says the omission does not justify the contention. 

The full text of the Tennessee decision will repay perusal by all 
bankers interested in bill of lading transactions, and it will be 
welcomed by the bankers of the country, not alone for the rule 
of law declared but for the convincing reasons which the court 
gives that the warrantor doctrine is inimical to the best interests 
of the country. 


Collection by Bank failures bring a train of unhappy conse- 
Insolvent Bank. quences, controversies and costly litigations 
which will continue until our banking system 
becomes so sound that bank failures are no more. Among the 
numerous questions which come before the courts growing out of 
bank failures are those relating to the right of a bank which en- 
trusts an item for collection to a supposedly solvent but in reality 
an insolvent bank, to recover the full amount of the proceeds col- 
lected from the estate of the insolvent, as distinguished from 
being compelled to share with the general creditors of the in- 
solvent, a pro rata dividend upon its claim out of the estate. The 
existence of this right or ability of the owner of the item to 
recover the proceeds in full is generally determined by the question 
whether such proceeds, collected by the insolvent, are in its hands 
in such form that they can be specifically traced and identified as 
a trust fund. This would seem to be largely a matter of chance, 
depending on the manner in which the collecting bank handles the 
collection. 

In this number we publish a decision by the Supreme Court of 
Pennsylvania which illustrates a state of facts under which the 
owner is not permitted to recover the proceeds in full. A bank in 
Pittsburg became insolvent. The claimant had drawn his draft 
upon a depositor in that bank and had sent the draft to the 
bank for collection. The bank had charged the draft to the de- 
positor’s account and had drawn its own draft upon its New York 
correspondent for the proceeds. Then it failed, and its receiver 
stopped payment of the draft and withdrew the money from the 
New York bank. The claimant contended that he was entitled to 
be first paid out of the fund deposited in the New York bank, 
because in that fund was to be found the money which the Pitts- 
burg bank had collected as his agent. But it appeared that the 
fund in the New York bank had been put in there by the Pitts- 
burg bank before the draft was charged up against its customer 
—in other words before the collection was made—and the court 
held that under these circumstances the money in the New York 
bank could not be said to be the money collected upon the draft. 
Further, even if the depositor’s account was first charged with 
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the amount of the draft and money thereafter sent to the New 
York bank to pay the insolvent bank’s draft for the amount, this 
circumstance would not identify the money in the New York 
bank as the money which the Pittsburg bank held as agent of the 
claimant. 

Let us compare this case with one decided by the Supreme 
Court of Alabama, which we published in the JourNaL for De- 
cember 1906, where the facts were such that the money collected 
by the insolvent bank was held to be so identified as to entitle 
the claiming owner to payment in full out of the assets. In that 
case a St. Louis bank forwarded a draft to an Alabama bank 
for collection, withinstructions to remit the proceeds. The Alabama 
bank forwarded the draft to another bank which collected it and 
placed the amount to the credit of the Alabama bank. Then, the 
Alabama bank remitted by sending its draft upon a New York 
bank to the claimant. This draft was refused payment because 
of its failure. After its assignment, the bank which had collected 
the money and credited the amount to the Alabama bank paid 
over the proceeds to the latter’s assignee. In such circumstances 
it was held the fund belonging to the claimant was traced directly 
into the hands of the assignee and the claimant was entitled to 
payment in full from the assets. 


Negotiation or __t is to be regretted that the Court of Appeals 
Gaming Notes. of Kentucky cannot see its way clear, as the 

Supreme Court of the District of Columbia has, 
to hold that the bona fide purchaser for value of a note or check, 
originating in a gambling transaction, is protected by the Ne- 
gotiable Instruments Law and can enforce payment against the 
maker. 

The legislatures of many states, as has Kentucky, have pro- 
hibited gaming transactions and declared contracts having their 
consideration in such transactions void, and in view of such 
statutes, many courts have held that a check, note or other 
negotiable instrument, given for money lost upon a bet or wager 
is absolutely void, and that it gains no validity by transfer for 
value to an innocent purchaser. 

This is a hard doctrine to impose upon the purchaser of a 
negotiable instrument, himself free from all wrongdoing, who 
acquires paper fair on its face, and when the Negotiable Instru- 
ments Law came to be enacted in the several states, it was hoped 
and expected that it would protect the commercial world in such 
cases. That law defines a holder in due course who “‘ may enforce 
payment of the instrument for the full amount’ as one who, 
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among other things, takes the instrument without notice of any 
“defect in the title of the person negotiating it’’ and it defines 
the title of the negotiator as defective ‘‘when he obtained the in- 
strument * * * for an illegal consideration.” 

The Supreme Court of the District of Columbia has construed 
this law as so far repealing or amending the statute against 
gaming, as to make a negotiable instrument, given for a bet or 
wager, enforceable by a holder in due course; but the Court of 
Appeals of Kentucky, in a case which we publish in this number, 
holds the contrary. That court holds that the statute against 
gaming, under which negotiable instruments given in such trans- 
actions are void even in the hands of innocent holders, is not 
repealed by the Negotiable Instruments Law and the court expres- 
ses the opinion that “‘the disappointment now and then of an in- 
nocent holder of a negotiable instrument would not be as hurt- 
ful and injurious to the best interests of the state as the removal 
of the ban from gaming contracts.”’ 

From this opinion, we beg to differ so far as it declares the 
impolicy of removing the ban to the extent of protecting innocent 
purchasers. Who is most entitled to protection, the man who 
gambles and gives his note or check for money lost, or the in- 
nocent man who, in good faith, gives value for the instrument ? 
The one is innocent, the other is particeps criminis. Why protect 
the guilty and punish the innocent? As between maker and payee 
of a check or note given in payment of a lost bet, or for faro chips, 
or other gambling consideration, of course, the maker should be 
protected ; but as between maker and indorsee, the case is entirely 
different. The maker should suffer rather than the innocent in- 
dorsee. It is the policy of the state to suppress gambling in all 
forms. Would it encourage gambling if the loser’s notes and 
checks were made enforceable by an innoccnt holder? We think 
not. As it is now, according to the Kentucky law, where the 
loser has no money, he gives his note or check and the winner 
manages to negotiate the instrument, get the money out of it, 
and cause loss to the innocent. Loser and winner indulge in the 
vice and pleasurable excitement of the gaming table, and some 
innocent victim pays the bill. The loser probably knows that 
the law will defend him from payment, and this knowledge makes 
him more reckless, The policy of not protecting the innocent 
purchaser of gaming notes would seem, in this view, to encourage 
rather than discourage gambling, for if the loser is brought to 
realization that his check or note can be enforced against him by 
a transferee, caution and abstention will often take the place of 
reckless indulgence. 

We regret, therefore, to report what, to us, seems a backward 
step in the progress of the law towards complete negotiability of 
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bills, notes and checks, and the inviolability of such paper, in 
the hands of the innocent, from hidden defects and vices. 


Sen Guaranty The subject of guaranteeing deposits 
of Bank Deposits, against loss from bank failures is coming 
more and more into the foreground as a 
problem which many assert is capable of practical solution. 
Despite numerous objections urged, the sentiment seems to be 
growing in favor of the enactment of laws by the states provid- 
ing a guarantee fund by tax on the state banks, and of a 
national law providing a similar fund for the protection of 
depositors in the national banks. 

In 1898, Bank Commissioner Breidenthal, of Kansas, recom- 
mended a state law to provide a fund to guarantee the deposits 
in the banks of the state which passed the Senate and lacked 
only two votes of passing the House. In 1905 the subject came 
into more national prominence when Mr. C. F. Allis, a national 
banker of Erie, Pa., urged before the American Bankers’ Associa- 
tion the enactment of a national law upon the subject, which he 
supplemented by preparing and causing to be introduced in Con- 
gress a bill providing a guarantee fund bya tax on national banks. 

During 1906, the JouRNAL has published a number of commun- 
ications discussing the feasibility of national legislation of this 
character and containing arguments for and against the pro- 
posed measure. Latterly, Mr. C. L. Brokaw, a banker of Kansas 
City, Kansas, has performed good service by collecting and pre- 
senting the arguments, pro and con, upon the proposition ‘‘Shall 
deposits of national banks be guaranteed, by or through the 
government, or of state banks, by or through the state?” We 
publish Mr. Brokaw’s contribution to the subject in this number. 
It bears evidence of his industry in collecting information as well 
as of the careful and intelligent thought which the writer has 
given upon the propositions involved. We advise every banker 
who desires to inform himself thoroughly upon this subject to 
carefully read Mr. Brokaw’s paper. 

We shall not, in this number, attempt a discussion of the mer- 
its of this question but simply draw attention to a few facts 
which indicate the progress of the movement and sentiment for 
guaranteed bank deposits. 

Of course, without any law, a state or national bank can 
arrange to have its depositors insured or guaranteed. This is 
illustrated by the action of the American Bonding Company in 
Baltimore, which has adopted the insurance of bank deposits as 
a branch of its business. 

Then, again, a group cf associated banks may combine and 
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create a guarantee fund. This has been done by the Witham 
banks in Georgia and Florida, and the plan has been very suc- 
cessful. This is all explained in Mr. Brokaw’s paper. 

But, again, any proposed plan for private guarantee must 
conform to law. Thus in Iowa certain persons recently applied 
to the Auditor of state for authority to organize a company to 
insure bank deposits. The question was referred to Attorney 
General Mullan, who has rendered an opinion that bank deposits 
are not the subject of insurance under Iowa laws and therefore 
the formation of such a company would be illegal. 

Mr. Mullan in his opinion says a careful examination of the 
provisions of the statute relating to insurance “fails to disclose 
any authority given by statute to insurance companies transact- 
ing business in this State to insure depositors against loss caused 
by the failure of the bank in which deposit is made through the 
dishonesty of its officers or employees, or from other cause. Under 
a familiar rule of law the naming of the character of risks which 
may be insured against excludes all others, and as no authority 
is found in the statute for the insurance of bank deposits, it fol- 
lows that such risks are excluded by the law-making power of the 
State, and that no insurance company authorized to transact 
business under the laws of this State is authorized under our 
statute to enter into a contract of insurance of that character. 
Bank deposits are therefore not the subject of insurance under the 
laws of Iowa.” 

But cases like the above of insurance by a bonding company, 
as in the plan proposed by the company in Baltimore, or of in- 
surance by an association of banks of their own deposits, are 
isolated ; they are not general with all the banks of any state 
and they are voluntary, not compulsory. 

The proposition for a guarantee fund created by national or 
state enactment would, if it became a law, be compulsory upon 
all the banks affected by the law. The bill of Mr. Allis now pend- 
ing in Congress, which we have heretofore reviewed, and concern- 
ing which we have published certain suggestions, by way of amend- 
ing some of its provisions, represents the movement for national 
legislation. 

Toward state legislation, the Kansas people seem to have 
taken the lead. The proposition recommended in 1898 by Com- 
missioner Breidenthal is now again being advocated by the present 
Bank Commissioner, John Q. Royce. 

In Texas, also, a movement is under way for an amendment 
of the state bank act, which went into effect in 1905, which will 
provide for the guarantee of deposits of the banks in that state. 
Mr. W. L. Blanton, a member of the Legislature has announced 
his intention of introducing a bill for that purpose; he says: 
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“I shall provide in the bill that each State bank shall pay to 
the State treasurer a certain per cent. of its capital stock on the 
first day of January of each year, and the State treasurer will 
be authorized to invest a part of the funds that are so received 
in State, county, municipal and school bonds; and in case of the 
failure of a bank, the State treasurer, in connection with the 
receiver, shall be required to hypothecate the bonds and assets 
of the bank for money enough to pay off the depositors. By this 
means every depositor would receive his money within thirty 
days after the failure of a bank. From my investigation of 
the matter the premium to be paid by the bank will average 
about 1-10 of 1 per cent. By the above arrangement it will be 
seen that instead of the receiver being compelled by the exigencies 
of the case to realize quickly upen the assets of the bank, he 
could take time and work them out to the best possible advan- 
tage, hence the loss to banks would probably be less than at 
present. From the proceeds he could return to the State treasury 
the money paid out, and the residue, if any, be handed back to 
the stockholders.” 


According to this, the banks would be taxed to create a guar- 
antee fund which would be invested in bonds, ‘‘and in case of the 
failure of a bank, the state treasurer, in connection with the 
receiver, shall be required to hypothecate the bonds and assets of 
the bank for money enough to pay off the depositors.”” It 
would seem, from this, that the depositors of a failed bank would 
only be insured to the extent of the bank’s proportionate share 
of the bonds in the fund. If so, the plan is different from that 
of Kansas, where the entire fund would be liable for the deposi- 
tors of a single bank; in other words, all the banks in Texas 
would not contribute to the insurance of the depositors of any 
of their number that might become insolvent, but would only 
provide a fund to insure their own depositors by compulsion of 
the state. We are not certain, however, whether this is the Texas 
proposition, in the absence of more complete information concern- 
ing the proposed law. 


Modern Banking With this number we begin the publication 
Methous. of a series of articles, wri ten by Mr. M. F. 
Bauer, paying teller of the American Ex- 
change National Bank of New York, designed to illustrate the 
methods and systems of banking practice as operated by modern 
banking institutions. The first instalment introduces us to the 
tellers of a commercial bank; the articles will continue with the 
work of the various tellers, and comprehend the operations of all 
the departments of the bank, with standard forms in use in the 
leading banks of the country, discussion of their special features and 
advantages, and detailed explanation of the system under which 
such banks are operated. 





A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


course of study of the rules of law and the established customs 
of business which have grown up and now exist in the 
United States governing the issue, use and 
redemption of the bank check. 


Vill. PAYMENT OF CHECKS (Continuep). 


OVERDRAPFTS. 
. NATURE OF AN OVERDRAFT. 


. ALLOWANCE OF OVERDRAFTS SOMETIMES PROHIBITED BY BANK 
DEPARTMENTS. 


. UNAUTHORIZED OVERDRAFTS BY CUSTOMER SOMETIMES PROHIBITED 
BY LAW. : 


. OVERDRAFTS OF BANK OFFICERS. 
. PERSONAL LIABILITY OF BANK OFFICER ALLOWING OVERDRAFT. 


NATURE OF AN OVERDRAFT, 


N overdrawn check paid by a bank is in the nature of an 

A irregular loan for which the drawer is liable to the bank. 

The amount constitutes an indebtedness by the drawer to 

the bank and the latter can recover it from him. (Franklin 
Bank v. Byram, 39 Me. 489). 

The bank, through its board of directors, unless prohibited by 
law, has the power to pay or to authorize payment of overdrafts, 
but the cashier or other officer who allows them in the absence 
of authority, express or implied from the course of dealing, may 
be held liable to the bank for any loss resulting; and even where 
an officer has the authority to allow overdrafts, if he exercises it 
in a negligent manner, he may also incur liability. -- 

Bankers, as a rule, favor the regularity of a loan, by discount 
of the customer’s note and placing the amount to his credit sub- 
ject to check, to the irregularity of an overdraft. Especially is 
this so in the case of corporation depositors. An officer of a 
corporation may have authority to draw out its funds on deposit 
by check, but his authority may cease at that; and it is safer 
for the bank, if the corporation desires to overdraw and its credit 
is good, to discount its note duly authorized by resolution of its 
board of directors and place the amount to its credit, than to 
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honor its check, signed by an officer, upon an insufficient deposit 
and run the risk of having the officer’s authority repudiated by 
the corporation. 

Bankers, as a rule, discountenance the practice of allowing 
overdrafts and only permit them in exceptional cases. 
ALLOWANCE OF OVERDRAFTS SOMETIMES PROHIBITED BY BANK 

DEPARTMENTS. 

Bank superintendents and other supervisory officials of govern- 
ment often caution banks against allowing overdrafts and some- 
times expressly prohibit them. For example, a few years ago, 
the banking board of the state of Nebraska adopted the follow- 
ing resolution: 


Whereas, the department views with apprehension the grow- 
ing tendency of the banks of the state to allow “overdrafts,” 
and 

Whereas, In the opinion of the board the practice is reprehen- 
sible and contrary to the principles of a good banking business; 
now, therefore, be it 

Resolved, That the banks of this state be ordered to discon- 
tinue the practice; that ‘“‘overdrafts’’ will hereafter be regarded 
as undesirable assets; that the said banks be notified of this 
action and be furnished a copy of this resolution. 


‘ We are not aware that the banking law of any state abso- 
lutely prohibits banks from allowing overdrafts in all cases; but 
in some there are provisions concerning overdrafts by officers, 
which will be referred to later. 

The National Bank act prohibits overcertifications, but not 
overdrafts. 

UNAUTHORIZED OVERDRAFT BY CUSTOMER SOMETIMES PROHIBITED 
BY LAW. 

The above resolution is an instance of where the prohibition is 
aimed at the bank which consents or agrees with its customer to 
pay his overdrafts. Sometimes the law is aimed at the customer, 
prohibiting and making it a crime for him to overdraw upon his 
bank, presumably in cases where the bank has not agreed to 
pay. Thus by a statute of Idaho, approved February 14, 1903, 
it was enacted that ‘‘any person who shall in payment of any 
debt in whatsoever manner contracted, give any check or draft 
upon any bank or banking association wherein such person shall 
not have sufficient funds or credit for the payment of the same, 
shall be guilty of a misdemeanor, and upon conviction thereof 
shall be fined not to exceed five thousand dollars or imprisoned 
in the county jail not to exceed six months, or both such fine 
and imprisonment.” 

By this statute Idaho took the lead in providing punishment 
for the issuer of the N. G. check. We have often wondered why 
more stringent laws have not been enacted for the punishment of 
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the man who issues checks on his bank which are returned “not 
good,” thereby causing trouble, annoyance and disappointment 
to numerous persons. Of course, under the criminal statutes of 
different states, the obtaining of money or property by false pre- 
tences, such as by worthless checks, is punishable; but there are 
a large class of cases of N. G. checks that fall beyond the scope of 
these statutes. But in Idaho, the depositor who has been in the 
habit of issuing overdrafts on his bank will be more careful, for 
unless they are authorized, he may spend a term in jail. The act, 
it will be observed, is not limited to those cases where money or 
property is obtained in exchange for a worthless check; it extends 
to all cases where overdrawn checks are given in payment of debts 
in whatsoever manner contracted. 

In Indiana, also, we note that the legislature has passed an 
act that any person who with intent to defraud, by color or aid 
of a check or order for money or property, obtains from another 
any property or money, when the drawer or maker of the check 
or order is not entitled to draw for the money or order the 
delivery of the property, is guilty of felony. This seems to be 
aimed at the obtaining of money or property by means of worth- 
less checks or orders, and it is not limited to the man who issues 
his worthless check upon which he obtains value, but covers also 
the case of the man, other than the issuer, who negotiates such 
a check for value with fraudulent intent. It does not cover, how- 
ever, cases such as would be covered by the Idaho act, where a 
man issued his overdrawn or worthless check for a past debt. (See 
chapter 405, Laws of Indiana 1903.) 

OVERDRAFTS OF BANK OFFICERS. 


In some states, where there is no legal restriction on the bank 
paying an overdraft by agreement with an ordinary depositor, 
statutes prohibit overdrafts by an officer or employee of the in- 
stitution. Thus in New York, by section 600 of the Penal Code, 
as amended in 1905, it is made a misdemeanor for an officer, 
director, agent, teller or clerk or employee of any bank, banking 
association, savings bank, or trust company to knowingly over- 
draw his account in such bank, banking association, savings 
bank, or trust company, thereby obtaining the money, notes or 
funds of any such bank, banking association, savings bank or 
trust company. 

Also in Indiana, while overdrafts by officers are not absolutely 
prohibited, they are made unlawful unless by consent of the di- 
rectors and a heavy penalty provided for violation of the law. 
In that state, by chapter 169, laws of 1905, it is provided that 
“whoever being president, director, cashier, teller, clerk, officer or 
employee of any incorporated bank, or of any firm, corporation, 
person or association doing a banking business, shall knowingly 
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overdraw his account in such bank, or in such other institution 
doing a banking business, or who shall knowingly draw and re- 
ceive payment on any check on such bank, firm, corporation, per- 
son or banking association when he has no funds to his credit 
therein, without first procuring the written consent thereto of the 
board of directors of any such incorporated bank, or of the man- 
ager or managers of any such firm, corporation, person or asso- 
ciation doing a banking business, indorsed on such check, shall be 
deemed guilty of a felony and on conviction, shall be imprisoned 
in the state prison not less than two years nor more than four- 
teen years, and fined in double the sum so received.” 

This legislation as to overdrafts, it is seen, differs from that 
of New York. Overdrafts by bank officers are permitted in Indiana, 
provided the board of directors consent; in the New York legis- 
lation there is no provision as to the consent of the board of 
directors. 

In Georgia, by section 1914 of the Civil Code, as amended 
August 25, 1905, ‘‘no bank or corporation doing a banking busi- 
ness shall loan to any officer of the bank without good collateral 
or other ample security; and when such loan exceeds ten per cent. 
of the capital stock of the bank, it shall not be made until ap- 
proved by a majority of the directors of the bank, evidenced by 
their signatures in writing.” As an overdraft is an irregular loan, 


it would come within the provisions of this law. 


PERSONAL LIABILITY OF BANK OFFICER ALLOWING OVERDRAFT. 


A bank officer who pays an overdrawn check without author- 
ity, is personally liable for any loss. If he can make out a case 
of express or implied authority or ratification, he will be re- 
lieved, provided he used ordinary care and was not guilty of 
negligence; otherwise he will be held responsible. 

Several cases have been before the courts involving the per- 
sonal liability of bank officers for permitting overdrafts. 

The case of Oakland Bank of Savings v. Wilcox, decided by 
the Supreme Court of California in March, 1882, is instructive. 
In that case the president of a bank was interested in the profits 
of a business of the bank’s customers, and from time to time di- 
rected the cashier to pay checks of the customer given in the 
course of the business, which were overdrafts. The directors of 
the bank, other than the president, were not advised that the 
overdrafts reached any considerable amount, and when their 
magnitude was learned, the account was stopped. The customer 
was financially irresponsible, and the president was sued for the 
amount, $4,000. According to the by-laws of the bank, the pres- 
ident was, subject to the by-laws and the directors, the general 
agent of the corporation; the cashier was to take charge of the 
moneys and property of the corporation; and loans were to be 
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made only on the time and conditions prescribed in the by laws. 
It was made the duty of the finance committee to pass upon and 
allow or refuse all applications for loans. There was provision in 
the by-laws for permitting accounts to be overdrawn. Neither 
the president or cashier had any authority to permit an account 
to be overdrawn. The court held the president personally liable 
to the bank. It said: 


“To make an overdraft was a fraud in law on the part of the 
drawer; to pay or authorize the payment was a fraud in law on 
the part of the officer paying or authorizing payment. The money 
of the stockholders was invested, and of the depositors was de- 
posited, to the end that the business should be managed as the 
by-laws should prescribe; those by-laws forbid loans to be made 
without the approbation of the finance committee ; and where the 
president or cashier went beyond that, and loaned upon his or 
their own judgment, a violation of duty occurred. This is inde- 
pendent of any interest the president may have had in the hotel 
business. That interest added to the reason why he should not 
have caused or permitted the overdrafts.” 


Sometimes the Cashier of a bank, by reason of the continued 
absence of the board of directors, has practically thrown upon 
him all the essential duties of management, including the making 
of loans and discount. Under such circumstances, where full 
managerial powers are thus necessarily thrust upon him, the 
cashier will not be liable for loss upon an overdraft, unless he 
has been guilty of negligence in permitting it. The Kentucky case 
of Pryse v. Farmers Bank, 13 B. L. J. 98, illustrates this. By 
reason of the continued absence of the board of directors, the 
duty devolved on the cashier of making loans and discounts. The 
cashier had allowed certain customers to overdraw their account, 
upon which loss resulted. The trial court had charged the jury 
that it was negligence, of itself, for the cashier to allow the over- 
drafts. But the Court of Appeals held this was not the law. If 
the directors might have made these loans—for that is what the 
overdrafts were—then the cashier might have done so by reason 
of the management of the business having been devolved upon 
him. There is no question, the court said, that the directors had 
the power to allow overdrafts by agreement with the customer. 
To hold the cashier liable in such a case, it must be shown that 
he failed to make reasonable inquiry into the financial standing 
of those making the overdrafts, and failed to exercise such care 
and diligence, discretion and judgment as an ordinarily discreet 
and prudent man would exercise in the management of his own 
business of like nature. If he was reasonably careful in the prem- 
ises, he would not be held liable. 

The further case of Bank v. Reese, before the Court of Appeals 
of Kentucky, 21 B. L. J. 119, is to the same effect. The bank 
sought to hold the cashier personally liable for $455 of over- 
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drafts on the ground that the cashier had violated his duty in 
paying the money. The cashier contended that the customer was 
believed to be solvent and that it was the custom of the bank, in 
cases of solvent depositors, to pay their overdrafts and hold the 
checks as ‘‘cashitems,”’ untilredeemed. The bank contended thatthe 
cashier could not avoidliability by reason of any such custom, or by 
consent or direction of the directors of the bank; that if he makes a 
loan under such circumstances, he does it at his peril, and must 
make good any loss to the bank. The law of the case is stated 
by the court substantially to be this: where the cashier, as was 
shown in this case, without the aid of a finance committee or the 
direction of a board of directors, acts upon the custom and usage 
of the particular bank by the advice of the president and direc- 


tors individually, and upon his own judgment as to the best in-. 


terest of the bank, it is not negligence, of itself, for the cashier 
to allow an overdraft. The directors have the power to do so, 
and if the cashier is held liable on this account it must be by his 
failure, first, to make reasonable inquiry into the financial stand- 
ing of those making the overdrafts, and second, to exercise such 
care and judgment as an ordinarily discreet and prudent man 
would exercise in the management of his own business of a like 
nature. This is the criterion by which the cashier’s conduct is to 
be judged in such a case. 

In a still later case before the Kentucky Court of Appeals, 
Western Bank v. Coldewey, 22 B. L. J. 103, wherein a bank 
president was held personally liable for permitting a certain cus- 
tomer to overdraw his account to the bank’s loss, the court said 
that the practice in a bank of allowing its customers to over- 
draw their accounts, without prearranged security, is a matter 
at least to be determined by the governing body of the bank, 
its board of directors, or, if the board sees proper to dele- 
gate that matter, and does delegate it to its president or cashier, 
then by those officers. But if the practice as a business course is 
allowed by the bank at all, whether by direct action of its board 
of directors, or by its cashier or president under the authority 
delegated to them by the board of directors, the propriety of 
allowing particular overdrafts is one that addresses itself to the 
business judgment and discretion of the officers having that 
matter in charge. If they act prudently and honestly, they will 
not be held responsible for losses that occur from it. On the 
other hand, if they allow the funds of the bank to be so 
appropriated by a customer or customers who are known to be 
insolvent, or whose assets or business would not justify a prud- 
ent person similarly situated to extend them such credit, they 
will be liable to the bank as for a neglect of their duty, where loss 
results from it. 


(Continued in next number.) 
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APPLICATION OF PARTNER’S INDIVIDUAL DEPOSIT TO FIRM DEBT. 

APPLICATION OF INDIVIDUAL DEPOSIT UPON JOINT NOTE AND 
VICE VERSA. 

APPLICATION OF FIRM DEPOSIT UPON PARTNER’S INDIVIDUAL 
DEBT. 

11. SET-OFF WHERE DEMANDS ARE NOT MUTUAL. 

12. SET-OFF IN CASE OF TWO ACCOUNTS, 

13. EFFECT OF TAKING COLLATERAL SECURITY. 

14. NO SET-OFF OF UNLIQUIDATED CLAIM. 

15. UNAUTHORIZED DEPOSIT CANNOT BE SET-OFF. 


CHARAP Se 


_ 
S 


\USTOMERS deposit their money, checks and drafts in bank, 
for which they receive credit in account, and the bank pays 
their checks drawn upon such credit. The bank becomes 
owner of the deposit and debtor for its amount. Thus 

the relation of debtor and creditor is created, the bank being 
debtor to the customer with the superadded obligation to pay the 
debt upon written demand of the latter, generally by check, some- 
times by note or acceptance made payable at the bank. Custom- 
ers also deposit paper with the bank for collection, or make 
specific deposit of securities or valuables with the bank; as to 
these, the customer remains owner, and the bank is a bailee or 
an agent; but the chief relation between bank and customer is 
that of debtor and creditor. 

But the relation of the bank as debtor and the customer as 
creditor is not all one-sided. The bank invests its deposit fund 
in loans and discounts of commercial paper, and in such transac- 
tions the customer is largely a borrower of the bank, which loans 
him money upon, or discounts, promissory notes which are made 
or indorsed by the customer. Here, the relation is reversed, the 
bank is creditor and the customer debtor. The customer may 
also be indebted to the bank in other ways, as upon overdrawn 


+ 
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checks and for other obligations not evidenced by note; but 
chiefly, the customer is indebted to the bank upon notes. 

As the customer has the right to have the debt of the bank to 
him promptly paid upon demand, according to his order or direc- 
tion, so likewise the bank has the right to have the debt of the 
customer upon his note, promptly settled at maturity. 

Just what this right is, its extent, and the manner in which 
it may be exercised in the United States in the numerous and 
various situations in which such transactions between customer 
and bank arise and call for settlement, it will be the attempt, in 
this article, to briefly state. 

GENERAL STATEMENT OF BANK’S LIEN OR RIGHT OF SET-OFF. 


The law most generally prevailing in the United States is that 
upon maturity of the customer’s debt, the bank has a general 
lien upon all funds or securities of the customer in its possession 
for its payment (unless such funds or securities are deposited for 
a specific purpose or by special arrangement inconsistent with the 
right of general lien) and a right to set-off against its indebted- 
ness for the deposit, the customer’s indebtedness to it upon his 
note; that the mere existence of this right is sufficient to subject 
the deposit to the debt, without any specific act of appropriation 
or charge of the note as a debit in the customer’s account, and 
where the customer’s credit on deposit account, less his matured 
indebtedness to the bank, leaves insufficient to honor his checks, 
or to satisfy an attachment of his funds, the bank is justified in 
refusing to honor the one and is protected against the other; 
that it is not necessary to the bank’s right that it should notify 
the customer that it is its intention to assert its right of lien or 
set-off against the deposit; that the customer's consent is not 
necessary to a retention or appropriation of a deposit upon his 
matured debt; and that where, at maturity of his indebtedness, 
it exceeds his credit in bank, the right of lien and of set-off at- 
taches to subsequent deposits made to the credit of the customer’s 
general account. 

The above, we say, is the law most general prevailing in the 
United States; but it is not universal. Exceptional rules exist in 
some of the states upon one or more of the above propositions. 

Before coming to the exceptions, let us quote statements of the 
general doctrine of the bank’s right of lien (which is a common law 
right) and set-off (which has its source in statutes permitting the 
set-off of cross demands) by some. of the higher courts of the 
country. 

The supreme court of the United States has said: The banker’s 
lien ‘attaches in favor of the bank upon the securities and moneys 
of the customer deposited in the usual course of business, for ad- 
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vances which are supposed to be made upon their credit. It at- 
taches to such securities and funds, not only against the deposi- 
tor, but against the unknown equities of all others in interest, 
unless modified or waived by some agreement, express or implied, 
or by conduct inconsistent with its assertion’ (Mr. Justice Mat- 
thews in Bank v. Ins. Co., 104 U. S. 71, year 1881). But “‘it 
does not arise upon securities accidently in the possession of the 
bank, or not in its possession in the course of its business as such, 
nor where the securities are in its hands under circumstances, or 
where there is a particular mode of dealing, inconsistent with such 
general lien” (Chief Justice Fuller in Reynes v. Dumont, 130 U. S. 
391; year 1888). 

The New York Court of Appeals has said: “The rule that a 
bank has a general lien upon all moneys or funds in its possess- 
ion belonging to the depositor is a part of the law merchant and 
well-established in commercial transactions. It rests upon the 
principle that as the depositor is indebted to the bank upon a 
demand which is due, the funds in its possession may properly 
and justly be applied in payment of such debt, and it has there- 
fore a right to retain such funds until payment is actually made. 
The right to make an application of such funds also arises from 
the contract implied to exist from the relation of the parties and 
by operation of law. Mere possession, however, is not of itself 
sufficient to maintain the lien; but the debt to the bank must 
have matured, and then each may counter-claim, set-off or recoup 
the same as any other debtors. The relation is one which is 
mutual and can only exist where the demands are of the charac- 
ter indicated, and where each of the parties is a debtor to the 
other” (Miller J. in Falkland v. Bank, 84 N. Y. 145; 1881). 

““As a rule a deposit made in a bank by a person on general 
account becomes its fund and the relation between the depositor 
and the bank is that of debtor and creditor and, in the absence 
of any agreement to the contrary, the bank is at liberty to ap- 
ply the money upon a demand due to it from the depositor.’”’ But 
when a bank receives a deposit with notice that it is made for a 
special purpose, the bank “is denied the right to treat the fund 
as a general deposit and it must be deemed to have been placed 
to the creditof the depositor subject to the qualified purpose or 
trust of which the bank was then advised the deposit was made’”’ 
(Bradley J. in Straus v. Bank, 122 N. Y. 379; 1890). 

The Supreme Court of Ohio has said: ‘Though this right is 
called a lien, strictly it is not, when applied to a general deposit; 
for a person cannot have a lien upon his own property, but only 
on that of another; and the funds on general deposit in a bank 
are the property of the bank. Properly speaking, the right, in 
such case, is that of set-off, arising from the existence of mutual 
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demands. The practical effect, however, is the same. The cross 
demands are satisfied so far as they are equal leaving whatever 
balance that may be due on either, as the true amount of the in- 
debtedness from the one party to the other” (Williams J. in Bank 
v. Brewing Co. 50 Ohio St. 151). 

The foregoing extracts will illustrate the nature of the doctrine 
of banker’s lien and set-off without quoting the language of courts 
of other states to like effect. 

ILLINOIS DOCTRINE OF BANKER’S LIEN AND SET-OFF. 

In the state of Illinois where a check upon a deposit is an 
assignment of its amount to the payee or other bona fide holder, 
the doctrine of banker’s lien is not quite so extensive as that 
generally prevailing. ‘‘A banker’s lien cannot extend to the money 
left on deposit with him, according to the customs and usages 
of banks. It has never been so extended, but is confined to 
securities and valuables which may be in the banker’s custody as 
collaterals. The credit must be given on the credit of the securities 
or valuables, either in possession or expectancy. This is the extent 
of a banker’s lien.””’ (Bank v. Bank, 68 Ill. 398). 

But although the bank has no general lien upon the depositor’s 
balance, the Illinois courts hold that a bank has a right of set- 
off of a matured note against its depositor’s account, as against 
the depositor, and this right will exist also against a checkholder 
for value, if it is exercised before the check is presented for pay- 
ment by an actual appropriation of the deposit ; otherwise it will 
be lost. In 1897 the Supreme Court of Illinois said (Niblack v. 
Bank, 169 Ill. 521): ‘“‘Had the maker himself presented this check, 
the bank would have had the right to refuse payment and could 
have appropriated the deposit to payment of the indebtedness. 
It is also the law, where a bank holds a demand note, or a note 
past due, it has the right to charge such obligation up against 
the maker’s deposit account and if it does so before a check drawn 
by the depositor is presented for payment it will be entitled to 
hold the deposit against any check afterwards presented. But 
here, a third party presented the check which amounted to the 
transfer of so much of the fund to him as the check called for 
and no right of set-off existed in favor of the bank thereafter. 
* * * When presented the fund still stood to the credit of the 
maker and, according to the decisions of this court, the bank 
had no legal right then to refuse payment. * * * The banker’s 
lien does not extend to moneys on deposit where checks are pre- 
sented by third persons who are holders.” 

WHERE CUSTOMER’S CONSENT NECESSARY TO APPROPRIATION F 
DEPOSIT. 

The exceptional rule exists in Louisiana that the consent of 

the customer is necessary before the bank can appropriate the de- 
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posit to the payment of his debt. The customer’s deposits are 
confided to the bank for the payment of his checks on demand, 
and this purpose is not allowed to be defeated by set-off of the 
bank’s demand, unless by special mandate, the customer author- 
izes the appropriation. The bank’s remedy is by original action. 
In Hancock v. Citizens Bank, 32 La. Ann. 590; (year 1880) the 
court said: ‘‘Repeated adjudications in the jurisprudence of this 
state have placed beyond the domain of further controversy the 
principle that compensation does not take place in the confiden- 
tial contracts arising from irregular deposits, such as the deposit 
of money with a banker, and the depositary is not authorized to 
apply the funds on deposit in his hands to the payment of debts 
of the depositor, except there is a special-mandate from him.” 
But a bank may attribute money on deposit to the payment of 
a debt to itself by its depositor where it holds from the depositor 
a special mandate to that effect. (Pierson v. Metropolitan Bank, 
106 La. 298; year 1902). 

In 1871, in a case before the federal district court, E. D. 
Michigan (Re Warner, 5 N. B. R. 414) District Judge Longyear 
used this language: “‘The banker has no lien upon the moneys 
of depositors for any separate debt which the depositor may be 
owing him, and he therefore has no right to apply the same to 
the payment of such debt without the consent of the depositor.” 
But this language is contrary to the doctrine of the Federal Su- 
preme Court. 

In 1877, the Supreme Court of Indiana (Scott v. Shirk, 60 
Ind. 160) held that a bank had no power to apply money 
deposited by the maker of a note, owned by the bank, to its 
payment, without the depositor’s consent; hence a surety on the 
note could not claim to be released by the failure of the bank to 
do what it had no power to do. But in 1881 (Bank v. Hill, 76 
Ind. 223) the same court, without adverting to its former rul- 
ing, held that a bank had a right to apply money of a customer 
on general deposit, to payment of his note, owned by it, at and 
after the maturity of the note, either with or without the consent 
of the customer, saying such right “will not be seriously ques- 
tioned.’”’ But although the bank had the right, its omission to 
apply the deposit would not discharge a surety on the note. 

In West Virginia, in 1876, the Supreme Court of Appeals (Bank 
v. Evans, 9 W. Va. 383) said: a deposit balance “cannot, with- 
out the consent of the depositor, be applied as a payment upon 
a note due from the depositor, and others, which they may owe 
the bank. If, however, the bank refuses to pay it out on the 
check of the depositor, and suit is instituted therefor against the 
bank, it would have a right to plead, as an off-set in such suit, the 
note which the depositor, if principal in the note, owed the bank.”’ 
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WHERE BANK MUST NOTIFY CUSTOMER OF APPROPRIATION. 


In the state of South Carolina, the exceptional doctrine exists 
that a bank must notify its customer of the appropriation of a 
deposit to his matured note, to entitle it to refuse payment of 
his checks where the application of the deposit makes the balance 
insufficient. In Callahan v. Bank, decided in 1904, (69 S. C. 
374) the supreme court held that a customer has a right of ac- 
tion against a bank for its refusal to pay a check drawn by him 
in favor of a third party, in the absence of notice to the custom- 
er that the bank had applied his funds on deposit in extinguish- 
ment of past due claims held against him by the bank, when he 
had deposited with the bank sums of money sufficient to meet 
payment of the draft. The decision was by an equally divided 
court, which resulted in the affirmance of the judgment of the 
court below. In the dissenting opinion, Mr. Justice Jones stated 
there was no case in the state expressly deciding the question 
whether a bank has a lien or right of set-off, whereby it may ap- 
ply a general deposit of its depositor to his past due indebted- 
ness to the bank. He cited the numerous authorities, which sup- 
port the rule that a bank has a right to set off the matured in- 
debtedness of a depositor against a general deposit account, and 
to decline to pay the depositor’s check when there is not sufficient 
unincumbered or unappropriated funds of the depositor. The 
prevailing decision would indicate the bank’s right to appropriate, 
but that it must first give notice. 

WHERE BANK MUST MAKE FORMAL APPROPRIATION. 


So far as we know, Illinois is the only state in which the courts 
hold that a bank, holding a matured note of its customer, must 
exercise its right of set-off by actually charging the note as a 
debit in the maker’s deposit account, to secure its right to the 
amount as against a bona fide holder who presents the maker’s 
check, the account being insufficient to meet both note and 
check. We have already referred to the decision in Niblack v. 
Bank, wherein it is so held, resulting from the doctrine that a 
check is an assignment to the payee. 

But this view will probably not prevail, even in other states 
which hold the doctrine that a check is an assignment. In Ken- 
tucky, which, before the enactment of the Negotiable Instruments 
Law, held to that doctrine, the court of appeals (Mt. Sterling 
National Bank v. Green, 99 Ky. 262) denied that the actual 
charging of the note to the customer’s account was necessary to 
perfect the right of set-off as against a presenting checkholder. 
In that case, a customer, prior to and at the date of a check, 
was indebted to a bank by a promissory note, past due, for an 
amount greater than his credit on deposit account. The court 
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said the depositor, therefore, occupied the relative attitude of 
debtor. The court below had expressed an opinion that the 
bank had a lien and the right at the time of presentation of the 
check by the holder for payment to appropriate the entire 
amount on deposit to the payment of the note. But the lower 
court decided against the bank because.it had failed, on presenta- 
tion of the check to appropriate the deposit as a credit on the 
note, and had thereby released its lien. This last-stated view, the 
court of Appeals held, waserroneous. It said: ‘‘The question is 
whether at the time the check was presented the bank had the 
right to refuse payment. If it did, then its simple refusal to 
honor the check was proper exercise ot that right, and all the 
appropriation needed for that purpose.” 
TIME OF DAY OF MATURITY WHEN RIGHT OF SET-OFF EXISTS. 


The question sometimes arises, when, on the day of maturity 
of a customer’s note held by a bank, does the right of set-off 
arise? Is it on the morning of the day, and can the bank, with 
or without actual charge-up, refuse to pay a check presented 
later in the day, or defeat a later attachment, where the balance 
by reason of set-off of the note is insufficient? Or is the cus- 
tomer, by reason of the rule that he has the whole of the day of 
maturity in which to pay his note, entitled to have his checks 
paid during the day where the account, unaffected by set-off of the 
note would be good, and does the bank’s right of set-off only 
arise at the close of the day, three o’clock? 

Comparatively few decisions have been rendered upon this 
specific question. But the few that exist, favor the existence of 
the bank’s right of set-off on the morning of the day of maturity. 

In Schuler v. Laclede Bank, 37 Fed. 424, a bank had dis- 
counted its customer’s three months note due October 26th. At 
quarter past ten that day a check was presented. The bank in- 
sisted that the note was due on the morning of the 26th; that 
having funds of the customer in its possession, it was at liberty 
to charge up the note against those funds; therefore, prior to the 
presentation of the check the account was reduced to that extent. 
On the other hand, it was claimed the note was not payable un- 
til the close of the day, October 26th, and therefore the check 
Was presented before the note was payable. Justice Brewer said: 


“This question must be solved in a court of equity, upon 
equitable grounds, and I think that it is equitable for a bank, 
upon the day upon which a note becomes due, and at any time 
during the day, having funds of the maker in its possession, to 
apply those funds to the payment of that note, although by so 
doing it leaves nothing standing to the credit of the maker to 
apply on checks drawn by him.” 


The Supreme Court of Colorado (Town of Manitou v. First 
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Nat. Bank, May 1906) has thus stated the rule: “When a bank 
holds a depositor’s note it has the right, at any time during the 
day on which it falls due, to apply funds in its hands belonging 
to the depositor to payment of the note.” 

DEPOSIT FOR SPECIAL PURPOSE NOT SUBJECT TO SET-OFF. 

We have already stated that the bank’s general lien and right 
of set-off, because of an indebtedness of its customer, does not 
exist as against deposits made by him in his general account, but 
for a special purpose. It is a general rule that funds deposited 
in a bank for a special purpose, known to the bank, cannot be 
withheld from that purpose, to the end that they may be set off 
by the bank against a debt due it from the depositor. The claim 
of a general lien by the bank would be inconsistent with its 
special undertaking. 

In New York, where a customer drew his check on his banker, 
without funds, and afterwards funds were deposited for the pur- 
pose of paying such check and the bank was so notified, it was 
held the bank could not apply the deposit in payment of a 
balance due by the customer. When the bank received the deposit 
with notice of the special purpose for which it was made it was 
denied the right to treat the fund as a general deposit on its 
customer’s account and it must be deemed to have placed it to 
his general credit subject to the qualified purpose or trust for 
which it was made (Straus v. Bank, 122 N. Y. 379.) 

In Indiana, a customer indebted to a bank upon a past due 
note, deposited sums greater than the indebtedness under a 
special agreement that the customer should buy cattle, and give 
the sellers checks to be presented and paid after the cattle were 
sold and the proceeds deposited to meet the checks. The bank 
was held to have no right to apply the deposit to payment of 
the note (Wilson v. Dawson, 52 Ind. 513). 

There are many other cases to like effect. 


APPLICATION OF PARTNER’S INDIVIDUAL DEPOSIT TO FIRM DEBT. 


There is a conflict of authority upon the bank’s right to ap- 
propriate the deposit of an individual partner to a debt owing 
‘by his firm. 

The Supreme Court of North Carolina (Adams v. Bank, 113 
N.C. 332) has held that the right of set-off only exists between 
the same parties and in the same right and that a bank has no 
lien on the deposit of a partner for a balance due from the part- 
nership; therefore, although a bank may recover from any part- 
ner the overdraft of the partnership in an independent action, or 
may plead it as a counterclaim in a suit by such partner to re- 
cover his individual deposit, yet the bank cannot charge up such 
overdraft against the partner’s individual account (See also, 124 
N. C. 540, overruled in 125 N. C. 503). 
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In Illinois, an individual deposit cannot be set off against a 
partnership debt. (Bank v. Jones, 119 Ill. 407). 

In Louisiana, a bank can claim no lien or privilege on the de- 
posit of a partner made on his separate account, in order to set 
off the same on a debt owing by the firm. Raymond v. Palmer 
41 La. Ann. 425. 

In New York, a demand against the firm cannot be set off 
against the private deposit of one of the partners. So held in 
1843. Bank v. Townsend, Lalor’s Supp. to H. & D. 204. 

To the contrary, it has been held in Mississippi (Eyrich v. 
Bank, 67 Miss. 60) that a bank may apply the amount to the 
credit of a depositor to a debt due to it by the firm of which 
such depositor is a member. And the same has been held in 
Kentucky (Owsley v. Bank, 66 S. W. 33).: 

APPLICATION INDIVIDUAL DEPOSIT UPON JOINT NOTE AND VICE VERSA. 


In Illinois, it has been held a bank can apply a customer’s de- 
posit upon a joint and several note made by him and another 
(Bank v. Maple, 65 Ill. App. 484).4 

In New York, in Bank v. Townsend (supra) it was held that 
a bank cannot apply the private deposit of an indorser upon a 
protested note, executed by an accommodation maker for the 
benefit of two joint indorsers, of which the depositor is one, with- 
out the latter’s consent. 

In Kentucky it has been held that a bank cannot appro- 
priate the joint deposit of three to the payment of an in- 
dividual deposit of one of the three. (76 S. W. 156). 

In Arkansas, a bank cannot apply the individual deposit of 
A upon a joint and several note executed by A as principal and 
B and C as sureties, because there is no such mutuality of in- 
debtedness as admits one claim to be set off against the other 
Dawson v. Bank, 5 Ark. 283. 


APPLICATION OF FIRM DEPOSIT UPON PARTNER’S INDIVIDUAL DEBT. 


A bank has no right to charge up to the account of a firm, 
the individual note of one of the partners; and the burden of 
proof lies on the bank to show the assent of the other partner. 
(Coote v. Bank, 3 Cranch C. C. 95). 

SET-OFF WHERE DEMANDS ARE NOT MUTUAL. 

To authorize set-off or application of a deposit the general rule 
s the demands between customer and bank must be mutual—held 
by the same parties in the same right. Numerous cases illustrate 
the application of this principle. 

In Rhode Island, a bank was not permitted to apply a deposit 
by the executor upon a debt of the testator (9 R. I. 236). In Vir- 
ginia a bank which has received money on deposit for an agent, who 
has a beneficial interest therein, cannot disregard that interest and 
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apply the money toa debt previously contracted and owing by the prin- 
cipal to the bank (37 S. E. 804.) A bank cannot apply the deposit of a 
county treasurer to payment of his individual note (10 S. Dak. 594) ; 
nor upon the overdraft of a prior county treasurer (120 Pa. 476). A 
bank cannot apply a guardian’s deposit upon an individual debt of the 
guardian, (56 Missouri App. 257). In Texas, where a deposit was 
known by the bank to be in trust, the bank in applying the deposit 
upon an individual debt of the depositor was liable for the misappro- 
priation (15 Tex. Civ. App. 159). A bank cannot appropriate the de- 
posit of a trustee to the payment of his individual debt (Mich. 98 N. 
W. 20.) In Arkansas, where a bank applied the deposit of a tax col- 
lector, knowing the money to belong to the state, to the payment of 
his personal debt, it was liable to the state and to the sureties of the 
collector. (68 Ark. 71; 69 Ark. 43.) 

Without further citation of authorities, the right of set-off or applica- 
tion of the deposit upon a personal debt of the depositcr does not exist, 
where the deposit is made in a fiduciary capacity, as there is not a 
mutuality of demands between bank and depositor, and the bank has 
notice of this by the terms of the deposit. 

But, although a deposit may be made by the depositor as ‘‘agent,”’ 
‘*trustee”’ or in other representative form, yet, if it in reality is his 
personal money, the right of set-off of his personal debt then exists, 

Money deposited by a customer to his own credit, but in reality 
belonging to another, it is sometimes held, may be applied upon the 
debt of the customer, unles the bank is charged with notice of the 
beneficial ownership. Thus where a bank appropriated a customer’s 
balance upon his note, its right thereto was upheld although moneys 
of an estate of which the customer was trustee had, without the bank’s 
knowledge, been deposited in his account. (36 N. Y. App. Div. 482.) 

But there is a conflict of authority on this subject. In some 
states, the right to apply the deposit is denied, even though the bank 
is ignorant of its trust character. Thus in Nebraska, an agent de- 
posited the proceeds of live stock in his own account in bank, which 
was largely overdrawn. The court held, regardless of the question of 
notice, the bank was accountable to the principal and could not apply 
the money so deposited in satisfaction of the agent's indebtedness. 
(Cady v. Bank, 46 Neb. 756). 

In Wyoming, where the cashier of a bank, deposited to his own 
credit, proceeds of a mortgage belonging to a mortgagee, and the 
bank applied the deposit upon the personal debt of the cashier, the 
bank was held charged with notice and liable to the real owner (42 
Pac. 874; 43 Pac. 514). On the other hand, in Kansas, where an 
agent deposited his principal’s money in his private account in a bank 
of which he was president, telling the cashier the name of the person 
to whom it belonged and instructing him to remit to the owner but, 
the remittance not being made, the agent thereafter checked the de- 
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posit down far below the amount of the trust deposit, the court held 
the bank had a right to presume the agent knew the remittance had 
not been made and had revoked his order to make it and that the 
checking-out by the agent was within the authorized terms of his 
agency; and in such case the bank will not be charged with notice of 
a trust in favor of the owner of the money to the extent of the de- 
posit made by the agent, and the bank may apply the balance to the 
payment of a debt which the agent individually owes it, even though 
the agent, learning that the remittance has not been made, again 
directs, at a time when he is indebted to the bank, that the balance 
shall go to his principal (Bank v. Bank, 16 B. L. J. 395). 

In New York, a firm having become embarrassed, caused their 
subsequent receipts to be deposited in bank in the name of their book- 
keeper, to protect the funds from attachment, and caused them to 
be paid to parties entitled thereto. The deposits were held to be a 
trust fund for the benefit of those for whom the moneys were received 
and the bank could not apply them upon a past due note which it had 
discounted for the firm. Falkland v. Bank, 84 N. Y. 145. 

SET-OFF IN CASE OF TWO ACCOUNTS. 

Where a customer carries two accounts in different rights, as a per- 
sonal account and a trustee account, the bank, of course, cannot apply 
deposits in the trustee account (held in a fiduciary capacity) to the 
satisfaction of his personal indebtedness, as by overdraft of his per- 
sonal account. But where the two accounts are both personal, though 
relating to separate branches of the customer's business, the right of 
set-off, or of application of a deposit in one account to make good an 
overdraft upon the other will, ordinarily exist. 

In England it has been held a bank is entitled to set off what is 
due to a customer on one account against what is due from him on 
another account, although the moneys due to him may in fact be- 
long to other persons (Union Bk. of Australia v. Murray, 67 L. J. P. C. 
123; Bk. of New South Wales v. Goulburn Factory, 71 L. J. P. C. 
112) but on the other hand a banker is not justified of his own 
motion in transferring a balance from what he knows to be a trust 
account of his customer to the same customer’s private account 
(Re Kingston, 4o L. J. Bk. 91). 

In South Carolina, however, in which state we have seen a bank 
must notify its customer before it can apply his deposit upon his debt, 
where a customer kept two deposit accounts in the same bank, one a 
general merchandise account and the other his cotton business account, 
and it was the long-continued habit of the bank to pay all checks 
drawn against the balances to the customer’s credit on merchandise 
account, without regard to overdrafts, or notes given to cover over- 
drafts, on the cotton account, the bank could not, without a previous 
notice to its customer, refuse payment of a good check drawn on the 
merchandise account, on the ground that he was indebted on over- 











26 THE BANKING LAW JOURNAL. 


drafts and past due notes on the cotton account. (Simmons v. Bank, 
41 S. C. 177.) 
EFFECT OF TAKING COLLATERAL SECURITY. 

In Kentucky, the Superior Court has held (Bank v. McFerran, 11 
Ky Law R. 183) that a bank which takes collateral security for pay- 
ment of a note, has no lien upon the maker’s deposit for its payment. 
And in California (McKean v. Bank, 118 Cal. 334) where a bank holds 
a debt secured by mortgage, it cannot apply the mortgagor’s deposit 
in reduction or cancellation of the debt, under the statute (Sec. 726, 
Code Civ. Pr.) which provides ‘‘there shall be but one action for the 
recovery of any debt * * * secured by mortgage.” If the customer 
sues for his deposit, the bank cannot set off the amount due on the 
mortgage indebtedness. 

But in Arkansas, it has been held (Cockrill v. Joyce, 62 Ark. 216) 
that there is nothing inconsistent in a bank’s claim of general lien, and 
a claim of lien by special agreement, as by pledge of collateral, and 
that both will stand, and we believe this is the prevailing view. 

NO SET OFF OF UNLIQUIDATED CLAIM, 

In Tennessee, a bank sought to set off against a deposit, a claim 
for damages against the customer, unascertained, unliquidated and 
the subject-matter of future litigation between bank and customer. 
The deposit was to the credit of the cashier, who had mismanaged the 
bank. The bank claimed the right to hold it as partial indemnity. 
The bank was held to have no right of set-off as against a creditor 
attaching the deposit. (Irvine v. Dean, 93 Tenn. 346.) 

UNAUTHORIZED DEPOSIT CANNOT BE SET-OFF. 

The relation of banker and depositor cannot be created without the 
consent of the owner of funds which have been deposited. And where 
an owner of stock placed it in the hands of the cashier of a bank for 
negotiation and the cashier obtained a loan upon the stock, the proceeds 
of which he was instructed by the owner to remit, but instead, he de- 
posited it to the owner’s credit in the bank, which thereupon appro- 
priated it in payment of an indebtedness of the owner to the bank, it 
was held the bank was chargeable with notice of the cashier’s fraud 
and could not make the appropriation (Winslow v. Iron Co., Tenn. 
Chan. Appeals, 42 S. W. 698.) 


This article will be concluded in the February “ Journal.” 
The subject has proved so extensive that it zs not practicable to 
cover it in one number. The main topics yet to be covered are the 
right of lien and set-off where the customer's note 7s not matured, 
in the event of his insolvency, or death, or both, and the effect of 
Sraud of the customer as giving the bank recourse upon his account 
Jor his unmatured note; questions involving the obligation, as 
distinguished from the right, of a bank to charge the customer's 
matured note against his account in relief of tndorsers or sureties ; 
and questions connected with the payment of customers’ notes, made 
payable at bank, at or after maturity. 





MISTAKES IN NOTICE OF DISHONOR. 


NUMBER of cases have recently been decided involving the 

sufficiency of notice of dishonor to charge an indorser and 

wherein, owing to mistakes of law, insufficient notice has 

been given and the indorser has been discharged. The re- 
sult of such mistakes and consequent discharge of indorsers is 
frequently a serious matter because of money loss to. the holder 
of the instrument. A review of some of these cases will, therefore, 
be timely for the purpose of bringing to the minds of notaries 
and others, charged with the duty of giving notice of dishonor, 
some legal pitfalls which stand in their way and which may be 
escaped in the future. 

One of the latest cases is a decision by the Supreme Court of 
Pennsylvania which may be read at length in this number. A 
notary who protested a $4,000 note which bore the indorsement 
in blank of the payee and of a second indorser, delivered to the 
first indorser a notice of dishonor addressed to the second indorser 
in an envelope likewise addressed. In an action by the second 
against the first indorser, this notice is held insufficient to pre- 
serve the latter’s liability. The court points to the distinction 
between knowledge of non-payment by an indorser and notice to 
him that the holder intends to look to him for payment. Knowl- 
edge is not sufficient to charge him with liability; there must be 
notice of intention so to charge. The court in this case said: 
“Assuming that the defendant (the first indorser) opened the 
envelope and read its contents, he simply obtained the knowledge 
that the note was dishonored and that the holder would look to 
Marshall, the last indorser, for payment. This, as we have seen, 
is not sufficient under the cases to fix the defendant as indorser 
for payment of the note.” 

The fact that the holder of a promissory note is excused by 
the Negotiable Instruments Law from making presentment there- 
of where the maker is dead, no place of payment is specified and 
no personal representative can be found, does not excuse notice of 
dishonor to the indorser. This is a proposition recently decided 
by the Appeilate Division of the New York Supreme Court (Reed 
v. Spear, 107 App. Div. 144). Although the holder of the note 
s excused under such circumstances from making presentment for 
payment, the indorser is still entitled to notice of dishonor under 
that provision of the Negotiable Instruments Law (section 160, 
New York Act) which provides that “except as herein otherwise 





28 THE BANKING LAW JOURNAL. 


provided, where a negotiable instrument has been dishonored by 
non-acceptance or non-payment, notice of dishonor must be given 
* * * to each indorser and any * * * indorser to whom such 
notice is not given is discharged.”’ 

The time within which notice of dishonor must be given is 
clearly fixed by law. The Negotiable Instruments Law (section 
174, New York Act) provides “‘where the person giving and the 
person to receive notice reside in the same place, notice must be 
giving within the following times: 1. If given at the place of 
business of the person to receive notice, it must be given before 
the close of business hours on the day following; 2. If given at 
his residence, it must be given before the usual hours of rest on 
the day following; 3. If sent by mail, it must be deposited in the 
post office in time to reach him in usual course on the day fol- 
lowing.”” In an action by the holder of a promissory note against 
an indorser where the certificate of protest merely certified to pre- 
sentation and non-payment and contained no statement of timely 
service of notice of dishonor and the only evidence that notice of 
dishonor was given was by the holder who said that he had notified 
the indorser that the note had not been paid ‘‘two or three days 
after it was due,’”’ this was held too late and the indorser was 
discharged (Solomon v. Cohen, 94 N. Y. Supp. 502). 

Where a note is indorsed by a corporation and service of notice 
of dishonor is made personally, care must be taken that the 
proper officer is served. In a New York case, a note was indorsed 
by the American Hotel Victoria Co., and the person who gave 
the notice testified that he served an original notice of protest 
made by the notary at Erie, Pa., “‘addressed to the American 
Hotel Victoria Company, S. B. Price, President’? upon the in- 
dorser at the Victoria Hotel, Broadway and 27th Street, by 
leaving it ‘“‘at the cashier’s window” but did not show that 
the cashier or anyone else was present, or that he drew the atten- 
tion of anyone thereto, or that he made any effort to find any officer 
of the indorser or anyone in charge of the hotel to whom to deliver 
it. One Sweeney, the president of the indorser corporation, testified 
that he had charge of the management of the business of the 
corporation, that he did not see or receive any notice of protest 
and that the first he heard of it was upon receiving a letter from 
attorneys stating they held the note for collection. It was held 
the evidence was clearly insufficient to show the service of notice 
of protest upon the indorser. The court pointed to the Negotiable 
Instruments Law (sections 160, 167,.168, New York Act) which 
provides that notice of dishonor to charge an indorser may be 
given by delivering it personally or through the mails either to 
the party himself or “to his agent in that behalf.’”’ The court 
said that where personal service is relied on, the evidence must 
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show either actual personal service or an ordinary, intelligent, 
diligent effort to make personal service upon the indorser, either 
at his place of business during business hours, or at his residence, 
if he have no place of business; but if he be absent, it is not 
necessary to call a second time and the notice may, in that event, 
be left with anyone found in charge, or if there be no one in charge, 
or no one there, then the giving of notice is deemed to be waived. 
Commenting on the evidence, the court said that personal service 
was not made upon any officer of the corporation and there was 
no evidence that the notice was left with any agent of the corpora- 
tion or even where it might reasonably be inferred that an officer 
or agent of the corporation would receive it. It did not even 
appear upon what floor, or in what part of the hotel, the cashier’s 
window was at which the notice was left. There could be no in- 
ference from such evidence that the notice was received by the 
corporation, and the president and manager of the hotel who 
was in charge, testified it was not brought to his attention. The 
indorser was therefore discharged. (American Exchange National 
Bank v. American Hotel Victoria Company, 103 App. Div. 372.) 

In a case before the Supreme Court of Wisconsin, decided in 
January 1905 (Aebi v. Bank of Evansville, 102 N. W. 329) a 
customer of a bank indorsed a check drawn to his order on an- 
other bank 17 miles distant and on deposit thereof, received cash 
credit, the bank of deposit thus becoming owner. The check was 
forwarded to the bank on which drawn, but it was lost in the 
mail. The forwarding bank did not make inquiry for the check 
for more than 10 days and it was nearly a month after the de- 
posit when the customer was first notified that the check had not been 
paid. He then procured a duplicate, indorsed the same, gave it 
to his bank, but payment was refused on the following day by 
the bank on which the check was drawn, the drawer having ab- 
sconded without leaving sufficient funds to meet it. During the 
time between the deposit of the original and the time when the 
duplicate check was presented, the drawer had a balance at his 
bank, except on one or two days, and seemed to have been in 
good credit. The court held that the bank of deposit did not use 
due diligence to excuse the delay, and the customer was discharged 
from liability upon his indorsement of the original check; and 
further, being thus discharged, he did not waive the indorsee bank’s 
delay and renew his obligation as indorser by procuring and in- 
dorsing the duplicate check. 

Presentment, notice and protest of negotiable paper, in order 
to be effectual to bind an indorser, must be by one lawfully au- 
thorized by the holder to make them. So held by the Supreme 
Court of Nebraska (Hofrichter v. Enyeart, 99 N. W. 658) in a 
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case where a firm of attorneys came wrongfully into possession of 
a certificate of deposit and, at its maturity, caused demand of 
payment to be made and notice of dishonor (the bank having 
suspended) to be given to theindorser. This was held insufficient 
to bind the indorser when afterwards sued by the lawful owner of 
the instrument. 

Where a bank discounts a note, indorsed to it by the payee, it 
will not be excused from giving him notice of dishonor simply be- 
cause of an understanding between the president of the bank and 
himself that the bank would look to him to take care of the 
note. This adds nothing to the obligation of the indorser ( Brown 
v. Crofton, 25 Ky. Law Rep. 753). 

Where the holder of a note does not know where the indorser 
lives, this does not excuse giving notice of dishonor, unless a rea- 
sonable endeavor is made to ascertain his whereabouts. In Fon- 
seca v. Hartman, (84 N. Y. Supp. 131) the notice of protest was 
sent by mail to ‘‘Clarence Hartman, New York City, New York.”’ 
There was no evidence that the indorser lived in New York. His 
address was not added to his signature on the back of the note. 
The court quoted the provisions of Section 179 of the Negotiable 
Instruments Law providing where notice must be sent in case the 
address of an indorser is given and where it is not given, and 
held that if the holder of the note does not know where the in- 
dorser lives, but can acquaint himself with the place by reason- 
able endeavor, he must do so. The Negotiable Instruments Law 
(section 183) itself provides that “notice of dishonor is dispensed 
with when, after the exercise of reasonable diligence, it cannot be 
given to or does not reach the parties sought to be charged.” In 
the present case there was no evidence that the least effort was 
made to ascertain the indorser’s address. In the case of Bacon 
v. Hanna, 137 N. Y., 382, it was held that looking for the ad- 
dress in the directory was not sufficient, diligent inquiry. Butin 
the present case, even that trouble was not taken to ascertain 
the indorser’s address. The notary simply mailed the notice to 
him, haphazard, without apparently having made the least in- 
quiry to ascertain whether the indorser lived, or ever had lived, 
or was sojourning in the city. The indorser having sworn he never 
received notice, the judgment against him was reversed. 
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THIS Department embraces all the newly decided cases of importance to bankers, 

bank counsel and bank directors. The experiences they disclose are likewise 
worthy the careful attention and study of the merchant, the depositor and the bank 
student seeking advancement. Further information regarding any case published will 
be furnished on application. 


BANK NOT A WARRANTOR OF BILL OF LADING. 


Bank purchasing drafts to which bills of lading for hay attached, not liable to drawee 
who pays drafts and receives surrender of bills of lading, because hay not up to 


contract between shipper and drawee—Decisions of courts holding warrantor doc- 
trine disapproved. 


Lewis Leonhardt & Co. v. W. H. Small & Co., et al., Supreme Court of Tennessee, October 20, 1906. 


A shipper of hay at Evansville, Ind., contracted with a purchaser of hay at Knox- 
ville, Tenn., to sell and deliver to the latter f. 0. b. cars at Knoxville 10 car loads of 
No. 1 timothy hay. Shipper received bills of lading to his own order, attached same 
to drafts for the agreed price, on the purchaser, sold the drafts to his local national 
bank, drafts were then sold to a Cincinnati national bank, then sold to a national bank 
in Knoxville, which bank received payment from the drawee and surrendered the drafts. 
with bills of lading attached. 

When the hay was unloaded it was found not to be No. 1 timothy, and worth $300: 
less than the hay the drawee had contracted to buy. 

In an action by the drawee, the question at issue was the liability of the national. 
banks to him for the $300. 

Held (reversing the lower courts), that the theory that when the defendant banks: 
purchased the drafts they became owners of the hay and respensible for the perform- 
ance of the shipper’s contract for its sale as to quality, quantity and delivery, and are 
liable to the purchaser for the shipper’s breach of warranty, although the drafts were 
negotiable, the banks were innocent purchasers thereof, and on presentation to the- 
drawee, he unconditionally accepted and paid same, is unsound and incorrect, being: 
based on the erroneous assumption that when the bank purchased the drafts it pur— 
chased the goods represented by the bill of lading attached, and that a presentation 
of the draft for payment was a contract by the bank to sell the goods to the Gave, 
when in fact the goods had already been soid by drawer to drawee. 

As matter of law, the bills of lading and goods only passed as collateral security 
for the drafts, which were the only things the banks bought; and when the drafts were- 
paid and surrendered with the bills of lading to the drawee, there was no warranty by 
the banks of the genuineness of the security, or of the quantity, quality or delivery of 
the goods described in the bills of lading. 

Further held, even should the erroneous theory be adopted that the sale of the- 
drafts was a sale outright of the bills of lading, and in legal effect a sale of the hay to- 
the banks, the defendants, being national banks, would not be liable as warrantors, for 
national banks have no power to purchase merchandise, and could not be held liable: 
in damages for breach of a contract beyond their power to make. 

Further held, the stamping on all but three of the drafts by the national bank first 
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receiving them of a notice disclaiming responsibility for quality, quantity or delivery, 
was surplusage, the bank being in no better condition than if it had not been made; 
nor can it be inferred that the bank intended, by failing to so stamp three of the drafts, 
while stamping the others, to become liable as warrantor in such three cases. 


Appeal from Chancery Court, Knox Co.; Joseph W. Sneed, Judge. 
Action by Lewis Leonhardt & Co. against W. H. Small & Co. and 
others. From a decree in favor of complainants, defendants appeal. 
Reversed and remanded. 
ACTION TO MAKE BANK LIABLE, AS OWNER AND SELLER, FOR QUANTITY AND 
QUALITY OF GOODS DESCRIBED IN BILL OF LADING. 

Wikes, J. The complainants, Lewis Leonhardt & Co., brought 
this suit against W. H. Small & Co. of Evansville, Ind., the Fourth 
National Bank of Cincinnati, Ohio, and the Mechanics’ National Bank 
of Knoxville, Tenn., to recover the sum of $300 damages for the breach 
of a contract which complainants made with W. H. Small & Co. to 
purchase from them ro car loads of No. 1 timothy hay. The facts re- 
ported by the Court of Chancery Appeals are as follows: 

The complainants, Lewis Leonhardt & Co., who reside in Knox- 
ville, Tenn., contracted to buy from W. H. Small & Co., who reside 
at Evansville, Ind., 10 car loads of No. 1 timothy hay at $15 per ton 
f. o. b. cars at Knoxville. W.H. Small & Co. shipped tocar loads of 
timothy hay to Knoxville on bills of lading issued to their own order. 
They drew sight drafts on Lewis Leonhardt & Co., payable to them- 
selves, and attached one of said bills of lading to each of said drafts. 
They sold all of said drafts to the Citizens’ National Bank of Evansville, 
Ind., for full value, and in the due course of trade, and these drafts 
were sold in turn by said bank to the Fourth National Bank of Cincin- 
mati, Ohio, and by it to the Mechanics’ National Bank of Knoxville 
‘Tenn., for full value and in the duecourseof trade. The Mechanics’ Na- 
tional Bank presented the drafts to Lewis Leonhardt & Co. for ac- 
ceptance and payment, and they accepted and paid them all, and the 
drafts were delivered to them. 

When Lewis Leonhardt & Co. unloaded the hay they discovered 
‘that it was not No. 1 timothy hay, and that it was worth $300 less 
‘than the hay they had contracted to buy. Thereupon they brought 
ithis suit and attached the money that they had paid tothe Mechanics’ 
National Bank on the drafts. They charged that the money belonged 
to W. H. Small & Co., and the Fourth National Bank of Cincinnati, 
the Mechanics’ National Bank of Knoxville, and W. H. Small & Co., 
were all liable to them for the breach of the contract by W. H. Small 
& Co. to ship them No. 1 timothy hay, and they prayed for a decree 
against all of the defendants for said sum of $300. The Court of 
Chancery Appeals finds as a fact that the money attached did not be- 
long to W. H. Small & Co., but that it belonged to the Mechanics’ 
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National Bank when it wasattached. Small & Co. never entered their 

appearance to this suit, and are not before the court. The complain- 

ants do not ask for a decree against them. 

THEORY UPON WHICH LOWER COURTS HELD BANK LIABLE, WITH SUPPORTING 
AUTHORITIES. 

The chancery court and the Court of Chancery Appeals have both 
rendered decrees against the Fourth National Bank of Cincinnati and 
the Mechanics’ National Bank of Knoxville for $300 damages and costs, 
and the cause is now before this court upon defendants’ appeal and as- 
signments of error to the decree of the Court of Chancery Appeals. 

The theory of complainants, which was adopted by the lower courts, 
is that when the defendant banks purchased said drafts they became 
the owaers of the hay, and responsible for the performance of Small 
& Co.’s contract for its sale as to quality, quantity, and delivery, and 
are liable for damages to the purchaser for Small & Co’s breach of the 
contract in any of said respects, although the drafts were negotiable, 
and said banks are innocent purchasers thereof, and on presentation 
to the drawees, Lewis Leonhardt & Co., they unconditionally accepted 
and paid the drafts. 

Complainants’ contention is supported by the cases of Landa v. 
Lattin Bros., 19 Tex. Civ. App. 246; Finch v. Gregg, 126 N. C. 176; 
and J. C. Haas & Co. v. Citizens’ National Bank, Supreme Court of 
Alabama, reported in 39 South. 129; Searles v. Smith Grain Co. (Miss.) 
32 South. 287. 

CRITICISM OF AUTHORITIES AS UNSOUND. 

The case of Finch v. Gregg, 126 N. C. 176, 49 L. R. A. 679, did 
not meet the approval of the annotators of that valuable set of re- 
ports, and many cases are cited to show that the rule laid down in the 
case is unsound and out of line with the great weight of authority, 
and he concludes his notes and criticism as follows: 

‘‘From these cases, all of which hold that after a draft attached to 
a bill of lading is accepted the consignee becomes absolutely liable on 
the acceptance, and that after payment thereon is made he cannot recover 
it back, notwithstanding any failure of consideration between him and 
the drawer, it would seem that the decision in the main case, and in 
Landa v. Lattin Bros., 19 Tex. Civ. App. 246, were based on a 
wrong principle, and that, if the right principle had been considered, 
the decisions must have been different.” 

The American & English Encyclopedia of Law, citing many cases 
in support thereof, lays down the true rule in these words: 

‘The payee of a bill of exchange occupies in relation to the ac- 
ceptor the position of a bona fide holder, and, therefore, between the 
payee and acceptor, no want, failure, or other defect of consideration 
existing between the drawer and the acceptor, can be shown. 

‘‘And this is true although the drawee has been induced to accept 
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the bill by means of a fraud, such as attaching thereto a forged or 
fraudulently altered security or bill of lading.” 

See 4 Am. & Eng. Encyc. of Law (2d Ed.) 198, 199, and authorities 
there cited. 

U. S. SUPREME COURT HAS HELD THAT BILL OF LADING ATTACHED TO DRAFT, 
IS MERELY COLLATERAL SECURITY, AND PURCHASING BANK DOES NOT 
WARRANT GENUINENESS. 

In the case of Christian J. Hoffman et al. v. National City Bank of 
Milwaukee, 12 Wall. (U. S.) 181, the Supreme Court of the United 
States speaking upon this subject said: 

‘‘Where bills of exchange were drawn, accompanied with forged 
bills of lading, and were discounted by a bank, and subsequently ac- 
cepted and paid by the acceptors, they cannot recover back from 
the bank the money paid by them, on the ground of the forgery of 
the bills of lading, of which the bank was ignorant at the time of their 
discount. 

‘Proof that the bills of lading were forgeries could not operate to 
discharge the liability of the acceptors to pay the amounts to the 
payees or their indorsees, where the payees were ignorant holders, 
having paid value for the same in the usual course of business. 

‘*It is immaterial, in that regard, whether the bills were accepted 
while in the hands of the drawer and at his request, or whether they 
had passed into the hands of the payee before acceptance, and were 
accepted at his request.”’ 

In the case of Goetz v. Bank of Kansas City, 119 U. S. 551, a bank 
discounted several drafts with bills of lading attached. The con- 
signee, after accepting and paying several of the drafts, discovered 
that the bills of lading were forged, whereupon he refused to pay one 
draft which he had accepted, and sued to recover the amount of the 
drafts which he had paid. The court held that the bank did not, by 
discounting the drafts or by indorsing the invoices accompanying the 
bills of lading ‘‘for collection,” guaranty the genuineness of the bills 
of lading and that its right to recover on the acceptances was not de- 
feated by the mere failure to inquire into the consideration of the 
drafts because of rumors or general reputation as to the bad character 
of the drawer. Speaking directly upon the question involved in the 
case at bar, the Supreme Court of the United States said: 

‘‘A bank in discounting commercial paper does not guaranty the 
genuineness of a document attached to it as collateral security. Bills 
of lading attached to drafts drawn as in the present case are metely 
security for the payment of the drafts. The indorsement by the bank 
on the invoices accompanying some of the bills ‘for collection’ created 
no responsibility on the part of the bank; it implied no guaranty that 
the bills of lading were genuine; it imported nothing more than that 
the goods, which the bills of lading stated had been shipped, were to 
be held for the payment of the ‘draft, if the drafts were not paid by 
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the drawees, and that the bank transferred them only forthat purpose. 

If the drafts should be paid the drawees were to take the goods. To 

hold such indorsement to be a warranty would create great embar- 

rassment in the use of bills of lading as collateral to commercial paper 

against which they aredrawn.” 119 U.S. 555, 556. 

THE SUPREME COURT OF IOWA HAS EXPRESSLY REPUDIATED WARRANTOR OF 
QUALITY AND QUANTITY DOCTRINE. 

The latest case upon the subject is that of Tolerton & Stetson Co. 
v. Anglo-California Bank, by the Supreme Court of Iowa. This case 
repudiates the doctrine laid downin the cases of Landav. Lattin Bros., 
19 Tex. Civ. App. 246, and Finch v. Gregg, 126 N. C. 176; relied upon 
by the complainants in the case at bar, and reaffirms the long estab- 
lished doctrine insisted upon by defendants. The facts in the 
Iowa case are almost identical with the facts in the case at bar, and in 
discussing the Texas and North Carolina cases, the Supreme Court of 
Iowa said: 

‘*These decisions proceed upon the theory that the assignee stands 
in all respects in the shoes of the assignor, and tothis broad doctrine 
we cannot agree. While the rights of such an assignee are to be 
measured by those of the assignor, his liability is not necessarily the 
same. * * * ‘ 

‘*The rule of the Landa case is founded on the thought that the 
transfer of the draft and bill of lading to the bank amounted to a 
sale of the goods, and that the bank as a purchaser undertook to de- 
liver the goods and carry out the canneries company’s contract with 
plaintiff, and because of these facts it necessarily assumed the con- 
tract of warranty, although it may have been in fact ignorant that any 
warranty was made. We do not think, even as the proposition is thus 
stated, the premises justify the conclusion; but the premises are not 
correct. The transaction between the canneries company and defend- 
ant was not, and could not be, a sale of the goods, for they had already 
been sold to plaintiff, and it was the intention of all parties that such 
sale to plaintiff should be consummated by delivery. What was in 
fact done by the assignment of the draft and bill of lading was to 
transfer to the bank the canneries company’s right to the price, and to 
give it the possession of the goods as security. Manifestly, while the 
bank could collect no more than its assignor would have been entitled 
to the character of its engagement was not such as to impose upon it 
any liability to the buyer which it did not expressly assume. * * * 

‘*The two cases cited stand alone in holding the purchaser of a draft 
with bill of lading attached liable on a warranty made by the assignor, 
and the line of reasoning pursued to reach this conclusion is so 
at variance with well-established principles of law that we decline to 
accept the rule they announce. 

“If there is any liability on defendant’s part to plaintiff, it must 
be on the ground that it has received money which it cannot equitably 
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retain. The canneries company could have collected only the price 
of the goods, less the damages for breach of warranty. More than 
this has been paid to defendant. If plaintiff has any standing here, 
it is to recover this excess paid, on the theory just stated. But the 
draft given the bank was negotiable, and it is a well-established rule 
of law that, after the holder of a negotiable draft with bill of lading 
attached has secured an acceptance of such draft from the drawee and 
consignee, he is unaffected by any equities originally existing between 
such consignee and the seller of the goods. In such a case the liability 
of the drawee becomes fixed to the payee. Arpin v. Owens, 140 Mass. 
144; Flournoy v. First Nat. Bank, 78 Ga. 222; Nowak v. Excelsior Stone 
Co., 78 Ill. 307; Law v. Brinker 6, Colo. 555; Hays v. Hathorn, 74 N.Y. 
486; Shafer v. Bronenberg, 42 Ind. 89; Randolph, Com. Paper, 1876.” 

‘It is said in the first of these cases: ‘The payee of an accepted 
bill holds the same relation to the acceptor that an indorsee of a note 
holds to the maker.’ Under this rule, the plaintiff, after an acceptance 
of the draft, could not have set up against the bank any claim for 
breach of warranty made by the canneries company, and, if this is the 
effect of an acceptance, it certainly is of a payment.” 

‘*There was no matter of mutual mistake in this transaction be- 
tween plaintiff and defendant. The latter had a right, as against the 
canneries company, to collect the full amount due on the draft from the 
drawee. The mistake, if any, was as to a matter between plaintiff 
and the drawer of the draft.” 84 N. W. 930. 

COURTS HOLDING WARRANTOR DOCTRINE ERRONEOUSLY ASSUME BANK IS A 
PURCHASER OF GOODS ALREADY SOLD BY DRAWER OF DRAFT TO DRAWEE. 

Iu the cases relied upon by the complainants and followed by the 
Court of Chancery Appeals, the courts of the states of Texas, North 
Carolina and Alabama failed to recognize and apply the well-settled 
principles of commercial law laid down in the foregoing authorities. 
They erroneously assumed that the purchase of a draft with a bill of 
lading attached was a purchase of the goods represented by the bill of 
lading, and that a presentation of the draft for payment was a con- 
tract by the bank to sell the goods to the drawee, when as a matter of 
fact, the goods had already been sold by the drawer to the drawee, and, 
as a matter of law, the bill of lading and goods only passed as collat- 
eral security for the draft, which was the only thing the bank bought. 
FURTHERMORE, ASSUMING SALE OF DRAFT IS A SALE OF BILL OF LADING, THEN 

THE TRANSACTION IS BEYOND THE POWER OF A NATIONAL BANK, AND 

LATTER NOT LIABLE AS WARRANTOR FOR THAT REASON. 

Furthermore, the rule laid down by the Supreme Court of the 
United States in the case of Goetz v. Bank of Kansas City, supra, is 
necessarily the law in the case at bar, for another reason than that 
given in the foregoing authorities. If the sale of the drafts was in 
fact a sale outright of the bills of lading and in legal effect a sale of 
the hay to the defendant banks, as held in the case of Landa v. Lat- 
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tin Bros., 19 Tex. 246, 46S. W. 48, andin Finch v. Gregg, 126 N. C. 
176, 35 S. E. 251, 49 L. R. A. 679, then the entire transaction was 
ultra vires, and no obligation arising therefrom could be enforced 
against the banks. National banks may take personal property as se- 
curity for loans, or as security for bills of exchange purchased by them, 
but national banks have no power whatever to deal in merchandise 
of any kind, orin stocksor bonds. Section 5136, Rev. St. U. S.[U. S. 
Comp. St. 1901, p. 3455]; Bank v. Kennedy, 167 U. S. 365, 17 Sup. 
Ct. 831, 42 L. Ed. 198; Bank v. Hawkins, 174 U. S. 365, 19 Sup. Ct. 
739, 43 L. Ed. 1007. 

The complainants are insisting that the banks by purchasing the 
drafts with the bills of lading attached, agree in turn to sell to the 
complainants 1o car loads of No. 1 timothy hay, and that each of the 
banks have in turn breached the contract of sale by delivering an 
inferior grade of hay, and complainants are seeking to recover damages 
for the breach of the contracts. Hence this suit is obviously for the 
enforcement of the ultra vires contracts alleged to have been made by 
the banks. 

It was expressly held in the federal cases above cited, and has been 
held by this court in the case of Marble Co. v. Harvey, 92 Tenn. 115, 
20S. W. 427, 18 L. R. A. 252, 36 Am. St. Rep. 71, that no suit can 
be maintained by either party in the furtherance or affirmance of an 
ultra vires contract—not even by a party who has fully executed the 


contract on his part. ‘‘Such illegal contracts,” say the courts, ‘‘create 
no estoppel upon either party.” 


WARRANTOR DOCTRINE NOT ONLY INCORRECT IN THEORY BUT IMPOLITIC AND 
WOULD DESTROY THE CONVENIENT METHOD OF MARKETING CROPS THKOUGH 
BANK FACILITIES. 


It isa fact of common knowledge that a large part of the com- 
mercial business of the country is carried on through the medium of 
drafts, and that theimmense crops of the South and West are marketed 
under contracts to draw for the purchase price with bills of leding at- 
tached. If the courts shall adopt the rule insisted upon by the com- 
plainants, and enforced by the decree of the Court of Chancery Ap- 
peals, it will result in destroying this convenient method of handling, 
moving, and paying for the crops of the country, for the banks will 
necessarily be compelled to refuse to buy drafts with bills of lading at- 
tached, or to handle them as collateral security or otherwise. Banks 
have neither the time nor the facilities to investigate the genuineness 
of bills of lading, or the contracts made between their customers with 
parties residing in other states, and to hold them responsible for the 
frauds and mistakes of shippers would utterly destroy the negotiability 
of drafts with bills of lading attached. 

The case of Haas v. Citizens’ Bank, supra, has also been adversely 
commented on by the annotators of the L. R. A. reports, in an exhaus- 
tive note, citing many authorities. 
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With all due deference to the ability and standing of the courts of 
Alabama, Texas, and North Carolina, which have been cited and re- 
lied upon, we are of opinion that the rule which they announce is un- 
sound and contrary to the otherwise unbroken weight of authority. 

They proceed upon the incorrect theory that the bill of lading so 
vests the property in the indorsing banks that they are substituted to 
all the liabilities of the original drawer, and are the absolute owners 
of the property, while the true rule is that the indorsing banks hold 
the bills of lading simply as collateral to secure the drafts drawn 
against them, but they are not the guarantors of the quantity or quality 
of the goods shipped under the bill of lading. That is a matter be- 
tween the drawer and drawee. 

There is nothing in this holding contrary to the case of Ochs v. 
Price, 6 Heisk, (Tenn.) 484, 488, nor National Bank v. Merchants Bank, 
91 U. S. 92, 98. 


EFFECT OF DISCLAIMER OF LIABILITY NOTICE STAMPED ON SOME OF DRAFTS, 
AND NOT ON OTHERS. 


It is insisted for complainants that all but three of the drafts were 
stamped by the Evansville bank, which cashed them first and took 
the bills of lading, with this indorsement: ‘*This bank hereby notifies 
all concerned that it is not responsible, either as principal or agent, for 
the quantity, quality or delivery of the goods covered by the bills of 
lading attached tothisdraft. [Signed] Citizens National Bank.”’ And the 
argument is made that, because three of the drafts were not thus in- 
dorsed, it was the intention of the parties that as to these three drafts 
a different rule should apply; and that the holders or purchasers of 
these drafts would be guarantors of quality, quantity, and delivery; 
and that, inferentially at least, the bank omitting to thus indorse the 
three drafts impliedly said: ‘‘We will be responsible for defects in the 
hay covered by these three drafts, but not that covered by the other 
drafts.” 

We think that this contention is not sound. 

The indorsement was surplusage, and under it the bank was in 
no better condition that if it had not been made. 

We cannot infer that the bank intended to render itself liable for 
the three drafts by failing to stamp the restrictive indorsement on 
them. For all we can know, they were overlooked. But however 
that may be, they were put in circulation without any agreement or con- 
tract that a purchaser would be liable for the goods, and we must give 
them the same status as any other draft of like character. 

We are of opinion that there are errors in the decrees of the chan- 
cellor and of the Court of Chancery Appeals, and they are reversed, at 
complainants’ cost. 

Proper decree will be entered disposing of the fund attached, if 
still held. 
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INNOCENT PURCHASER OF NOTE FOR GAMBLING DEBT. 


Note for gambling debt void—Innocent purchaser from payee not protected—Rule 
unchanged by Negotiable Instruments Law. 


Geo. Alexander & Co. v. Hazelrigg, Court of Appeals of Kentucky, October 31, 1906. 


A negotiable promissory note was executed and delivered by maker to payee in 
payment of a bet lost upon a horse race. The payee indorsed the note for value be- 
fore maturity to plaintiff. 

Held: The Kentucky statutes declare all gaming contracts void. Prior to the 
Negotiable Instruments Law such a note could be successtully defended by the maker 
in the hands of an innocent purchaser. The Negotiable Instruments Law did not 
repeal the Kentucky statute against gaming, and the law of Kentucky still isthat sucha 
note is void and cannot be enforced against the maker even by an innocent purchaser, 

Wirt v. Stubblefield, 17 App. D. C. (decision by the Supreme Court of the District 
of Columbia) to the contrary, disapproved. 


Appeal from Circuit Court, Montgomery County. 


Action by George W. Alexander & Co. against John W. Hazelrigg. 
From a judgment in favor of defendant, plaintiff appeals. Affirmed. 


This action was instituted by George Alexander & Co. against John 
W. Hazelrigg upon the following promissory note : 


| $1,592.90. Mr. STERLING, Ky., September 14, 1904. 





....Stxty days... after date....we.... jointly and severally 
promise to pay to....Desha Lucas ....or order... . fifteen 
hundred and ninety two and go-100....dollars, negotiable 
and payable at the Montgomery National Bank, Mt. Sterling, 
Ky., value received, with interest at 6 per cent. per annum. 


(Signed) John W. Hazelrigg. 


Nunn, J. It is clear that this is a negotiable promissory note, 
within the meaning of section 184 of the act relating to negotiable in- 
struments, in Sess. Acts 1904, p. 250, Cc. 102. 

The real question to be determined is whether a negotiable note 
executed for money lost on a bet or wager can be successfully defended, 
when owned and held by an innocent purchaser for value without 
notice of the infirmity or illegal consideration of the note. As we 
understand the appellant’s petition, he concedes that prior to the pas- 
sage and the taking effect of the negotiable instrument act, referred 
to, such a note could be successfully defended in the hands of an in- 
nocent purchaser ; but since that act took effect he contends that all 
laws inconsistent with that act stood repealed. He claims that under 
section 57 the question of consideration cannot be inquired into as 
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against the holder in due course. He takes the paper free from defenses. 
And in support of this position we are referred to the case of Wirt v. 
Stubblefield, 17 App. D. C. 283. In that case it was held that the 
section, the same as section 57 referred to above, changed the law of 
the District of Columbia as to a note given for a gambling debt in the 
hands of a holder in due course; the court saying: ‘‘We know, more- 
over, that the great and leading object of the act, not only with Con- 
gress, but with the larger number of the principal states of the Union 
that have adopted it, has been to establish a uniform system of law to 
govern negotiable instruments wherever they might circulate or be 
negotiated. It was not only uniformity of rules and principles that 
was designed, but to embody in a codified form, as fully as possible, 
all the law upon the subject, to avoid conflict of decisions, and the 
effect of mere local laws and usages that have hitherto prevailed. The 
great object sought to be accomplished by the enactment of thestatute 
is to free the negotiable instrument as far as possible from all latent 
local infirmities that would otherwise inhere in it to the prejudice and 
disappointment of innocent holders as against all the parties to the 
instrument professedly bound thereby. This clearly could not be ef- 
fected so long as the instrument was rendered absolutely null and void 
by local statute.” 

It has been the policy of this state to suppress gaming, and the 
Statutes making gaming contracts void are founded upon what the 
Legislature has for many years deemed to be sound public policy. It 
is inconceivable that the General Assembly, in the passage of the act 
of 1904 for the protection of innocent holders of negotiable instruments, 
intended to or did repeal section 1955, Ky. St. 1903, which declares all 
gaming contracts void. In our opinion, the disappointment now and 
then of an innocent holder of a negotiable instrument would not be as 
hurtful and injurious to the best interests of the state as the removal 
of the ban from gaming contracts. Mr. Daniel in his work on Ne- 
gotiable Instruments (section 197) says: ‘‘The bona fide holder for 
value, who has received the paper in the usual course of business, is 
unaffected by the fact that it originated in an illegal consideration, 
without any distinction between cases of illegality founded in moral 
crime or turpitude, which are termed mala in se, and those founded 
in positive statutory prohibition, which are termed mala prohibita. 
The law extends this peculiar protection to negotiable instruments, 
because it would seriously embarrass mercantile transactions to expose 
the trader to the consequences of having a bill or note passed to him 
impeached for some covert defect. There is, however, one exception 
to this rule—that when a statute, expressly or by necessary implica- 
tion, declares the instrument absolutely void, it gathers no vitality by 
its circulation in respect to the parties executing it.” 

In the case of Sondheim v. Gilbert, 117 Ind. 71, the court said: 
‘‘In order, therefore, to uphold a judgment which invalidates com- 
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mercial paper in the hands of innocent holders, such as plaintiffs are 
conceded to be, it is essential that a statute should be shown govern- 
ing the case, which in direct terms declares that transactions such as 
those here involved are unlawful, and that notes given under circum- 
stances exhibited by the facts in this case are absolutely void. The 
principle may be considered as well established that when a statute in 
express terms pronounces contracts, bills, securities, and the like, re- 
sulting from or growing out of wagering or gambling transactions, 
‘which are prohibited by statute, absolutely void, no recovery can be 
had thereon; and the doctrine that transactions which a statute in di- 
rect terms declares to be unlawful cannnot acquire validity by the 
transfer of commercial paper based thereon, which is also under direct 
legislative denunciation, is fully supported by authorities.” And the 
authorities are referred to, and the court continues: ‘‘In such a case, 
the note will be declared void in the hands of an innocent holder.’’ In 
the case of Bohon’s Assignees v. Brown, etc., ror Ky. 355, the court 
said: ‘‘In the case of Cochran v. German Insurance Bank, 9 Ky. Law 
Rep. 196, the superior court held that ‘a bill or note based upon a 
gambling consideration is absolutely void, and the drawer or maker is 
not bound to even aninnocent holder.” And in the case of Farmers’ 
& Drovers’ Bank of Louisville v. Unser, 13 Ky. Law Rep. 966, the 
court says: ‘The whole current of authority is that the obligor may 
insist upon theillegality of the contract or consideration, notwithstand- 
ing the note is in the handsof an innocent holder for value, in all those 
casesin which he can point to an express declaration of the Legisla- 
ture that such an illegality makes the contract void.’”’ 
For these reasons, the judgment of the lower court is affirmed.. 


CONTRACT OF IRREGULAR INDORSER IN ARKANSAS. 


Those who indorsea note at the time it is executed by the maker, before delivery to the 
payee, and for the same consideration, are joint makers, and may be sued imme- 
diately on the default of the maker, without any proceedings having been taken 
against him. 


Jones v. Bank of Pine Bluff, Supreme Court of Arkansas, October 15, 1906. 


Batt.e, J. On December 31, 1903, the Southern Mercantile Com- 
pany of Pine Bluff executed tothe Bank of Pine Bluff its four prom- 
issory notes for amounts aggregating the sum of $9,537, and on June 
6, 1904, executed another note to the same party for $5,000, all of which 
bear interest at the rate of 10 per centum per annum from date until 
paid. Beforedelivery to the payee they were indorsed by Ferd Havis 
and Wiley Jones. On the 7th day of December, 1904, Wiley Jones 
died, and James Jones was duly appointed administrator of his estate, 
and qualified as such, On the 2oth day of January, 1905, the notes, 
duly authenticated, were presented by the Bank of Pine Bluff to the 
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administrator for allowance against the estate of the deceased, and 
were disallowed by him, ‘‘notice and presentation being waived by 
him.” They were then presented to the probate court of Jefferson 
county for allowance, and were disallowed. The Bank of Pine Bluff 
then appealed to the Jefferson circuit court, and the notes were by it 
allowed, and the administrator appealed. 

Appellant contends that the bank should be required to first col- 
lect of the Southern Mercantile Company all it can by process of law 
before its claim is allowed againt the estate of Jones. This contention 
is not tenable. Havis and Wiley Jones, having received no considera- 
tion in addition to that of the notes, became liable to the bank as joint 
makers with the Southern Mercantile Company. Nathanv. Sloan, 34 
Ark. 524. Their obligation, according to the terms of the contract, 
is the same as that of the mercantile company, and as soon as the lat- 
ter was in default they were likewise in default, and could be sued im- 
mediately for the whole amount due on the notes and before any pro- 
ceedings against the latter. They were not liable for only so much as 
the owner of the notes failed to recover of the latter by process of law, 
nor upon that condition. Such were not the terms of the contract, 
and cannot be imposed upon the payee as a condition of its recovery. 
1 Brandt on Suretyship & Guaranty (3d Ed.) § 110, and cases cited. 

Judgment affirmed. 


CONTRACT OF IRREGULAR INDORSER IN WEST VIRGINIA. 


Golding Sons Co. v. Cameron Pottery Co., et al., Supreme Court of Appeals of West Virginia, 
October 23, 1906. 


Where one makes a negotiable promissory note, and the payee does 
not indorse it, and strangers sign their names upon its back, and it is 
then delivered to the payee, such payee may, in the absence of an agree- 
ment or understanding that he shall treat those signing the note on its 
back in a particular manner, treat them as joint promisors, or as guar- 
antors, or as indorsers, at his election. 


NOTICE OF DISHONOR. 


Sufficiency to hold indorser—Notice of protest addressed to second indorser delivered 
by notary to first indorser, not sufficient to preserve latter's liability. 


Marshall v. Sonneman, Supreme Conrt of Pennsylvania, June 27, 1906. 


Where a notary protested a note and, on the day of protest, delivered to the first 
indorser a notice of protest addressed to tbe second indorser, enclosed in an envelope 
addressed to such indorser, /e/d, in an action by the second indorser against the first 
indorser, the notice was not sufficient to charge the latter with the dishonor of the note. 

Although the notice was in proper form and delivered in due time, it contained 
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no intimation that the holder intended to look to the first indorser for payment of the 
paper. 


Appeal from Court of Common Pleas, York County. 


Action by L. A. Marshall against August Sonneman. Judgment 
for plaintiff, and defendant appeals. Reversed. 


At the trial it appeared that the note in suit was as follows: 
$4,000 York, Pa., Movember 2, 1903. 
One hundred and twenty days after date 

promise to pay to the order of 
at L. A. Marshall & Co., Bankers. York, Penn. ......... rae 
Four Thousand Dollars without defalcation for value 
received, waiving the benefit of the Exemption and Stay laws. 

ek akan Post Office 


Due March 1. 





M. Fink. 





Indorsers: 
A. Sonneman, 
L. A. Marshall. 

Mestrezat, J. This is an action by an indorsee against an indorser 
to recover the balance due on a promissory note. One of the defenses 
interposed at the trial was an alleged failure to give the defendant 
notice of the dishonor of the note. The plaintiff proved the execution 
of the note by the maker, and introduced testimony to show that the 
defendant had indorsed it. A notary public was then called and he 
testified that he had protested the note at maturity for nonpayment, 
and that on the same day he had delivered notices of protest person- 
ally to both the plaintiff and the defendant, who were the indorsers. 
He said he gave but one notice to the defendant. The certificate of 
protest was offered in evidence by which it appears that the note was 
protested on the day it became due, and that the notary had-notified 
the indorsers ‘‘by notices of protest personally delivered to” the 
plaintiff and defendant. A copy of the notice was not produced at 
the trial by the plaintiff. 

The defendant denied that he had received notice of the dishonor 
of the note. He testified that the notary delivered to him an envelope 
addressed to L. A. Marshall, the plaintiff, which contained the follow- 
ing notice : 

NOTICE OF PROTEST. 
L. A. Marshall: York, Pa., March 1, 1904. 

Please take notice that the note of M. Fink for four 
thousand dollars in favor of A. Sonneman, dated York, Pa., 
November 2, 1903, payable March 1, at L. A. Marshall ¥ 
Co., Bankers, York, Penna., and by you endorsed (being due 
this day, payment having been demanded and refused), is pro- 
tested for non-payment, and that the holders look to you for 
the payment thereof. Respectfully yours, 

Henry K. Kraber, Notary Public. 
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The defendant further testified that the notary gave him no other 
notice, paper, or envelope. He then offered in evidence the notice 
which, on objection by the plaintiff, the trial judge excluded, stating 
the reason for his ruling as follows: ‘‘I think there is sufficient notice 
there to hold him under the law. If this was addressed through the 
post office, it would not be evidence because he would not have re- 
ceived it ; but it was delivered to him at his place of business and he 
could not help but have notice. We do not think it shows want of 
notice, but, on the other hand, it shows sufficient notice, although it 
was improperly addressed.”’ This is the subject of the second assign- 
ment of error, 

The correctness of the ruling of the learned court depends upon 
the sufficiency of this notice. If it was sufficient notice to the de- 
fendant of the dishonor of the note, he was not injured by the exclu- 
sion of the offer. He admits he received the notice from the notary 
on the day the note was protested. If, however, the notice was in- 
sufficient to charge the defendant with liability on the note, it was 
error to exclude the offer. In that view it became a question for the 
jury to determine under the evidence whether legal notice of dishonor 
had been given, and, as bearing on that question, it is apparent that 
this notice was competent evidence. The notary ‘testified that he 
delivered only one notice to the defendant, but he denied that the 
notice excluded was the one he gave the defendant. The defendant 
testified that he received but one notice from the plaintiff, and that 
the paper in question was that notice. It is true that the certificate 
of protest showed that a notice had been delivered to the defendant, 
but that was only prima facie evidence of the fact, and the party could 
contradict it by other evidence. It was therefore a question of fact 
for the jury what, if any, notice of protest was given the defendant ; 
and, if they had found that the only notice given him was the paper 
produced by him on the trial, it would have been the duty of the court 
to determine the legal effect of the paper, and, if that had been against 
its sufficiency as a notice, the verdict should have been for the de- 
fendant. 

The controlling question in the case, therefore, was the sufficiency 
of the notice. 

If the holder of negotiable paper desires to charge antecedent 
parties with its payment, it is incumbent on him to give them notice 
of its dishonor. He may notify either or all of the prior indorsers, 
but he can compel payment only from those who have received notice 
of the maker’s default. The notice may be either written or verbal, 
or it may be written and supplemented by verbal testimony. ‘All 
that is necessary,” says the learned author of Byles on Bills, *276, 
‘is to apprise the party liable of the dishonor of the bill in question, 
and to intimate that he is expected to pay it. And an announcement 
of the dishonor will (at least if it come from the holder) amount to a 
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sufficient intimation to the indorser that he is liable.”’ It is sufficient 
if under all the circumstances the language of the notice imports that 
the indorser is looked to for payment, and it would seem not unfair 
to imply such intention from the very fact of sending notice of dishonor. 
7 Cyc. 1109. The weight of authority is that a notice of dishonor is 
sufficient to charge an indorser, if it comes from the holder or his 
agent and nctifies the indorser that the note was presented and pay- 
ment was refused. Notice of nonpayment, however, is not sufficient; 
nor is mere knowledge of protest all that is required to charge the 
indorser. Says the author above quoted (page 276) ; ‘‘ Notice does 
not mean mere knowledge, but an actual notification. For a man 
who can be clearly shown to have known beforehand that the bill 
would be dishonored is, nevertheless, entitled to notice.” In Tindal 
v. Brown, 1 Term Rep. 167, Ashhurst, J., says : ‘*‘ Notice means some- 
thing more than knowledge, because it is competent to the holder to 
give credit to the maker. It is not enough to say that the maker does 
not intend to pay, but that the holder does not intend to give credit 
to such maker. The party ought to know whether the holder intends 
to give credit to the maker or to resort to him.”’” And in the same 
case Buller, J., observes: ‘‘The notice ought to purport that the 
holder looks to the party for payment, and a notice from another 
party cannot be sufficient. It must come from the holder.” This 
case and many other English authorities are cited on the subject in 
the opinion of this court in Juniata Bank v. Hale, 16 Serg. & R. 157, 
160, where it is said: ‘*That knowledge of nonpayment is not notice is 
very clear, for the notice must come from the holder himself, or 
some one who is a party ; for the notice must assert that the holder 
intends to stand on his legal right, and to resort to the indorser for 
payment, and therefore, where the drawer had notice before the bill 
was due that the acceptor had failed, and gave another person money 
to pay the bill and the holder neglected to give notice of its dishonor, 
it was held that the drawer was discharged.” 

We are of opinion that the written notice which the defendant 
alleges was delivered to him was not sufficient to charge him with the 
dishonor of the note. It was in proper form, signed by a notary, and 
was delivered in due time. But on its face it clearly discloses the 
fact that it was not intended for the defendant. It was directed to 
L. A. Marshall, the plaintiff, and the envelope containing it bore the 
same address. Marshall, like the defendant, was also an indorser of 
the note, and, if the holder intended to impose liability on him, it 
was necessary that he should have notice of dishonor. It is therefore 
apparent that this notice was intended for Marshall, and was, of course, 
for the purpose of apprising him of the dishonor of the note, and was 
prepared by the notary with that intention. The notary does not 
testify that at the time he delivered the envelope containing the notice 
he told the defendant what it contained or said anything to him con- 





46 THE BANKING LAW JOURNAL. 


cerning its contents. He did not apprise the defendant that the note 
had been dishonored or that the notice was intended for him. He 
gave the defendant no verbal notice whatever, and hence all the in- 
formation the latter had of the dishonor of the note and the intention 
of the holder to guard his rights and to avoid responsibility by fixing 
liability on antecedent parties was what was contained in the envel- 
ope addressed to Marshall. This, as we have observed, was a notice 
to Marshall that the note ‘‘by you indorsed” was protested for non- 
payment, ‘‘and that the holderslook to you for the payment thereof.” 
Why should the defendant accept this as a notice of dishonor to him 
and take care of the note? There is no intimation in the paper that 
the holder intended to look to him for payment. On the contrary, 
the notice is that the holder will look to Marshall, his immediate prior 
indorser, for payment. This he had a legal right to do, and was not 
compelled to notify the defendant or any other indorser or to demand 
payment of him. If Marshall desired to hold the defendant responsible 
as a prior indorser it was incumbent upon him to give the latter notice 
of dishonor. The defendant was justified in treating the paper 
delivered to him by the notary as a notice to Marshall, as the address 
on the envelope and notice disclosed, and that the purpose was to 
notify Marshall of dishonor for the purpose of charging him with pay- 
ment of the note. If either the envelope or the notice had been 
addressed to the defendant, or if neither had been addressed to him, 
the plaintiff’s contention that the notice was for the defendant would 
have some ground for its support. If, when he delivered the paper, 
the notary had notified the defendant verbally that the note had been 
dishonored or that the written notice was for him, there would be 
sufficient to charge the defendant with notice of dishonor. But none 
of these facts can be found in the case. Assuming that the defendant 
opened the envelope and read its contents, he simply obtained the 
knowledge that the note was dishonored and that the holder would 
look to Marshall, the last indorser, for payment. This, as we have 
seen, is not sufficient under the cases to fix the defendant, as an in- 
dorser, for the payment of the note. 

For the reasons above stated, the second assignment of error is 
sustained, and the judgment is reversed, with a venire facias de novo. 


COLLECTION BY INSOLVENT BANK. 


Pennsylvania collecting bank issuing draft on New York correspondent for proceeds 
P item collected—Draft stopped payment by receiver upon failure of drawer—— 
Creditor holding draft has no preference in balance in hands of New York drawee, 
as a trust fund, as money in New York bank's hands cannot be identified as 
moneys which had been collected for the holder of the draft. 


Commonwealth v. State Bank of Pittsburg, Supreme Court of Pennsylvania, June 27, 1906. 


Appeal from Court of Common Pleas, Dauphin County. 
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Action by the commonwealth against the State Bank of Pittsburg. 
From an order dismissing exceptions to Auditor’s report, Corning & 
Co. appeal. Affirmed. 


KunkeL, P. J., in the court below, filed an opinion of which the 
portion applicable to this appeal was as follows : 

‘* The New York drafts, upon which claim was made for preferen- 
tial payment and in behalf of which exceptions have been filed, are 
drafts drawn by the State Bank upon its correspondent, the Hanover 
National Bank of New York, in favor of the claimants to whom they 
were issued in payment of drafts which had been sent to the State 
Bank for collection. The circumstances under which the drafts were 
issued appear from the auditors’ report and from the testimony taken 
before them to be as follows: The claimants drew their drafts upon 
their debtor, one Letzelter, and sent them to the State Bank for col- 
lection. Letzelter was a depositor in the State Bank, which, with his 
consent, charged them against his account. The bank then issued the 
drafts in question to the claimants. The auditors have found, that 
money to meet the drafts issued by the State Bank on the Hanover 
National Bank was forwarded to New York from time to time as drafts 
were drawn by the cashier of the State Bank,’ and it also appears that 
at the time the drafts were issued there was sufficient money in the 
Hanover National Bank to the credit of the State Bank to meet them. 
After the failure of the State Bank the receiver stopped payment upon 
the drafts and withdrew the money from the Hanover National Bank. 

‘‘The claimants’ position is that the drafts are entitled to be first 
paid out of the fund which was deposited in the Hanover National 
Bank, because in that fund are to be found the moneys which the State 
Bank collected as their agent. It is clear that, when Letzelter’s ac- 
count was charged with the drafts which were drawn against it there 
was no fund created distinct from the general funds of the bank. It 
is contended, however, that, inasmuch as money was deposited in the 
Hanover National Bank to pay the drafts at the time they were drawn, 
that was such an appropriation, or setting apart, by the State Bank 
out of its general funds with which the collections were mingled as 
identified the money thus deposited as the money collected for the 
claimant. This contention assumes, so far as the drafts charged 
against the depositors’ accounts are concerned, that the charge was 
made before the money was sent to the Hanover National Bank, while 
the contrary appears from the testimony. The teller of the bank 
testifies: ‘We made them good before we charged them up.’ If the 
money was sent to the Hanover National Bank before the accounts 
were charged, it could not be said to be the money collected, for until 
the depositors’ accounts were charged the collection was not in fact 
made, and that part of the general funds of the State Bank sent to the 
Hanover National Bank was not taken from the depositors. We can- 
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not say, therefore, that the moneys in the Hanover National Bank 
have been identified as the moneys collected for the holder of the 
drafts whose original drafts were charged to the depositors’ accounts. 
Nor are we prepared to say that the sending of moneys to the Hanover 
National Bank to pay any of the drafts is an identification of the moneys 
collected by the State Bank for the claimants. It is true that the 
moneys were intended by the State Bank to be used in the payments 
of the amounts collected for the claimants, and in place of the moneys 
collected, but the circumstances fall short of identifying them as the 
moneys which the bank held as their agent. Unless identified, it is 
manifest the moneys cannot be successfully claimed by them. It is 
needless to refer to the authorities which announce the doctrine with 
respect to tracing a trust fund. But it may be observed that in 
Freiberg v. Stoddard, 161 Pa. 259, the depositor’s account was charged 
with the amount of the draft drawn upon him and the bank’s draft 
upon another bank issued to the drawer, neverthless no preference 
was allowed, although in that case it was evident from the transaction 
itself that the moneys drawn upon were intended to be a substitute 
for the moneys collected. 

‘* We are of the opinion that the learned auditors reached the right 
conclusion in the disposition they made of these claims.”’ 


Argued before Mitchell, C. J., and Fell, Potter, Elkin, and 
Stewart, JJ. 


Per CurtamM. The judgment is affirmed on that part of the opinion 
of the court below which applies to this claim. 


BROKER AND CUSTOMER. 


Customer’s right to have margin demanded before being closed out. 


Sanger v. Price et al., New York Supreme Court, Appellate Division, First Department, 1906. 


Where a customer of cotton brokers entered into a special agree- 
ment with them and received at the end of each day’s transactions 
telegraphic reports thereof and thereafter by mail confirmations of 
such transactions, to which where appended the following statement : 

‘*It is further understood that on all marginal business, the right 
is reserved to close transactions when margins are running out, with- 
out further notice, and to settle contracts in accordance with rules and 
customs of Exchange where order is executed ;”’ 

Held that the receipt of such statements by the customer did not 
deprive him of his right to a demand for margins from his brokers 
and a reasonable time to comply therewith, before his account could 
be closed. 

Robinson v. Crawford (31 App. Div., 228), distinguished. 





Savings and Trust Department 
DEVOTED TO MATTERS 


Of Especial Interest to Savings Banks and 


Trust Companies. 


REASONABLE CARE IN THE PAYMENT OF 
SAVINGS DEPOSITS AND CONSTRUCTION 
OF PROTECTIVE BY-LAWS. 


. REQUIREMENT OF ORDINARY CARE NOTWITHSTANDING PRO- 
TECTIVE BY-LAW. 


. REASONABLE CARE A QUESTION FOR COURT OR JURY. 


. INSUFFICIENCY OF TEST QUESTIONS WHERE DEPOSITOR COULD 
NOT READ NOR WRITE. 


. PAYMENT ON FORGED DRAFT WITHOUT COMPARING SIGNATURE. 
. PAYING THOUGH IN DOUBT AS TO SIGNATURE. 


. NEGLIGENT PAYMENT TO STRANGER WHEN DEPOSITOR KNOWN 
TO TELLER. 


N the payment of deposits by commercial banks, which are drawn 
out upon checks of the depositor, the law, as between bank 
and depositor throws the entire burden of responsibility upon 
the bank for the genuineness of the check and the validity of 

the payment. The bank is presumed to know the signatures of 
all its depositors, and if it mistakes a signature and pays a check 
pon a forgery thereof, the bank cannot charge the payment to 
its depositor’s account. 

But in the case of savings banks, where the depositors are 
more numerous and their chirography, in many instances, less 
characteristic, the rigid rule of responsibility applicable to the pay- 
ment of commercial deposits is inequitable. A different mode of 
payment exists, presentation of the pass book upon each with- 
drawal is generally required, and a formula of test questions, 
answered by the depositor when the account was originally opened, 
is frequently used, the answers, if correctly given, being deemed 
sufficient to establish the identity of the person calling for pay- 
ment. 

Savings banks universally prescribe and print in the pass- 
books of depositors, by-laws or rules for their protection in the 
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payment of deposits. These rules are not all alike, but their 
general purport is to relieve the bank from responsibility for mis- 
taken payments, made upon production of the pass-book, caused 
by forgery or fraud practiced upon the officers of the institution. 
The general rule established by the courts is that, nothwithstand- 
ing such rules, the bank is still charged with the duty of exercis- 
ing ordinary care in the payment of deposits, and where the facts 
show a lack of ordinary care, the bank is responsible, although 
by the literal terms of the rule or by-law, the bank is relieved 
from responsibility. 

Numerous cases have come before the courts, involving the 
construction of protective by-laws or rules and determination 
of the question whether the bank has used ordinary care. It 
will be instructive to examine these cases, and first let us look at 


those of 
NEW YORK 


Requirement of Ordinary Care Notwithstanding By-Law. The 
view of the law taken by the New York Court of Appeals in 1874 
(Schoenwald v. Metropolitan Sayings Bank, 57 N. Y. 418) that 
a savings bank which pays a deposit upon a forged order coupled 
with production of the pass-book, is protected by its rules, irre- 
spective of the question whether it exercises ordinary care, or is 
negligent, has since been discarded. By the pass-book contract 
in that case it was agreed that “all payments made to persons 
producing the deposit books shall be deemed good and valid 
payments to depositors respectively.’”” A pass-book had been 
stolen, presented with a forged order, and the order paid. The 
court held the payment valid and binding on the depositor. It 
said: “If we are to pay any regard to the obligation of contracts, 
the bank should be discharged by the payment made upon the 
production of the pass-book and order. Such is the contract to 
which the plaintiff agreed, and she must be held to all the conse- 
quences. It was her misfortune that her pass-book was purloined 
or her name forged to an order for the payment of money. The 
defendant was charged with no duty in respect to the custody 
of the pass-book; nor do I see that it was at all material to the 
defendant whether the order was a forgery or not. The defendant 
was at liberty to pay the amount of the deposit to any person 
who presented the pass-book; no order of the depositor was required. 
A forged order while, ordinarily, of no legal effect, was at least 
equal to no order at all; so that it appears to me the bank had 
the right to make the payment it did, on the simple production 
of the pass book.”’ 

Referring to the above the New York Court of Appeals in 1891 
(Kummel v. Germania Savings Bank, 127 N. Y. 488) said: “That 
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doctrine has been criticised and has not been followed in later 
cases.”” And concerning the true rule governing the bank’s re- 
sponsibility, the court said: 

“In the case of Appleby v. Erie County Savings Bank, 62 
N. Y. 12, it was held that the rules prescribed by a savings bank 
for its protection in the payment of deposits do not dispense 
with the exercise of ordinary care upon the part of its, officers, 
and if by a custom or regulation adopted by it designed to 
prevent fraud, a fact is brought to the knowledge of the offi- 
cers calculated to excite suspicion and inquiry, a failure to in- 
stitute such inquiry is negligence, for which the bank is liable 
* * * Assuming that the by-laws printed in the book are bind- 
ing upon the depositor, and constitute a contract between the 
parties, we still think that the duty devolves upon the officers of 
the bank to exercise care and diligence in order that their de- 
positors may be protected from fraud and larceny.” 


Reasonable care a question for court or jury. We have seen 
that, notwithstanding protective pass-book rules, the bank owes 
a duty to its depositor to exercise ordinary care in the payment 
of his deposit. The question of ordinary care is not one of which 
the bank can be its own judge. The bank officer making a pay- 
ment may conceive that his action is reasonably prudent, yet may 
learn by the verdict of a jury or the judgment of a court, that he 
has been grossly negligent and careless. 

An examination of some of the decided cases should be in- 
structive as indicating to the officers of savings banks, the legal 
conception of their duty of reasonable care as defined by courts 
and expressed in jury verdicts, in the numerous situations of fact 
which many cases have presented. And we will first examine those 
where the result has been adverse to the bank. 


Insufficiency of test questions where depositor could not read 
nor write. In a case which came before the City Court of New 
York in 1896 (Abramowitz v. Citizens Savings Bank, 17 Misc. 
296) a depositor who could neither read nor write, had deposited 
$222.25 and drawn out $22.15, leaving a balance of about $200 
which the bank refused to pay her on demand. She sued the bank 
for this balance and proved that she never authorized any one 
to draw this money from the bank, did not send any one to the 
bank to draw any, and never gave a written order to the bank. 

The bank’s defense was that it had paid out the money to a 
person having possession of the pass-book, and that the bank had 
used all proper care and diligence, and exercised its best efforts 
to ascertain that the person to whom the payment was made was 
the depositor. The by-laws provided that: ‘All deposits and all 
withdrawals will be entered in a book given to the depositor on 
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making his first deposit, which shall be the voucher of the de- 
positor and the evidence of his property in the institution, and 
the presentation of the book shall be sufficient authority to the 
bank to make any payment to the bearer thereof.” And that, 
“all payments to persons producing the pass-book issued by the 
bank shall be valid payments to discharge the bank.” 

The only evidence in the case tending to show the amount of 
care taken by the bank was that of the teller who testified that 
he had asked the person who drew the money, when she told her 
age, whether she was married or single, her name, her husband’s 
name and where she was born; and the answers given by her 
tallied with the answers given to these questions by the plaintiff 
at the time when she became a depositor. On cross examination 
he testified: ‘“‘I did not ask her whether or not she was a de- 
positor; I simply asked her her name, how much money she 
wanted.”’ 

The evidence having been submitted to a jury, they returned 
a verdict in favor of the depositor. The court, in sustaining the 
judgment of the trial court, said: ‘‘The question as to whether, 
under the circumstances disclosed in this case, the defendant had 
exercised ordinary care and diligence was properly submitted to 
the jury. It cannot be said, as a matter of law, that the de- 
fendant exercised ordinary care and diligence in having so few 
test questions when the plaintiff could nether read nor write. No 
negligence was shown on the part of the plaintiff and she testified 
in answer to her counsel: “I never showed the book to anybody ; 
the bank-book was lying in a trunk; I went to work and did 
not tell them I had money. Q. Was your trunk always locked ? 
A. Yes sir. Q. Did your husband ever have the key? A. No.” 

The court, after referring to the teller’s evidence, said: ‘‘Under 
these circumstances it cannot be said that the jury were not justi- 
fied in saying that the defendant did not exercise reasonable care 
and diligence.” 

Payment on forged draft without comparing signature. In 
Tobin v. Manhattan Savings Institution, 6 Misc. 110, a brick- 
layer opened an account with the bank in 1889 and received a 
pass-book containing the following: ‘‘The officers and clerks 
will endeavor to prevent frauds on depositors, and all payments 
made to any person producing the proper deposit pass-book shall 
be good and valid payments.” He kept his pass-book locked up 
" in his trunk at his boarding house. On April 22, 1892, having 
occasion to use it, he discovered that the book had been purloined 
and replaced by some person unknown to him, from the fact that 
the book showed an entry of withdrawal of $963 on April 13, 
1892. Upon inquiry at the bank there was exhibited a with- 
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drawal draft of the same date, in the handwriting of the assistant 
teller, purporting to have been signed by the depositor. A jury 
awarded the depositor the amount in dispute. 

The court, affirming the judgment, held that without the pass- 
book rule, the bank would not be absolved from liability except 
upon payment to the depositor or his order. With that rule, 
which constituted an agreement, the bank must exercise ordinary 
care, or be liable for the money in case of perpetration of a fraud. 
The depositor having testified the signature was not his, the evi- 
dence required submission of the question of genuineness to the jury 
and it was also a question of fact, to be determined by the jury 
upon sufficient evidence whether or not the bank did omit the 
exercise of ordinary care at the time of payment of the disputed 
draft. 

Reviewing the facts, the court held they were reasonably open 
to the inference that the bank did not use ordinary care. ‘The 
want of ordinary care arises from the omission to do what an or- 
dinarily prudent person would have done under like circumstances. 
An ordinary, universal and main, if not the main, test of identity 
of drawer and depositor, is the identity of the signature to the 
draft with the signature of the depositor retained by the bank. 
This test is applied by a comparison of the several signatures. If 
the teller had testified that such a comparison was made in the 
present instance his testimony would not have been conclusive of 
the fact, though it remained unchallenged by other testimony, 
since it was that of a person interested in the event of the action. 
But it nowhere appears to have been made. Both the teller and 
secretary of the bank, and witnesses for it, admitted on cross- 
examination that there was marked and striking dissimilarity be- 
tween plaintiff’s signature in the bank’s signature book and the 
signature to thedisputed draft, and the testimony of both witnesses 
developed the fact, in the presence of the jury, that the dis- 
crepancies were readily discernible upon comparison.” 

The court held that the evidence required submission to the 
jury if legitimately susceptible of conflicting views and it was pre- 
cluded from saying there was no evidence, or no sufficient evidence 
to sanction a verdict for plaintiff. 

Paying though in doubt as to signature. In Hager v. Buffalo 
Savings Bank, 10 Misc. 455, a depositor’s book was stolen and 
the thief presented the book to the bank, made out and signed 
the depositor’s name to a check, and demanded the money, which 
the teller paid. The teller was so much in doubt about the 
genuineness of the signature that he at first took the check and 
compared the signature to it with the signature of the depositor 
in the book, and then, being still in doubt as to its genuineness, 
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required the party presenting to indorse the depositor’s name on 
the back of it, then paid it. 

This was a case before the Municipal Court of Buffalo, without 
a jury. Judgment was rendered for the depositor, which was 
affirmed by the Superior Court of Buffalo, General Term. That 
court said the only question was the negligence of the bank in 
paying the check. It did not require the skill of an expert to 
satisfy the ordinary mind that the signature was not genuine. 
The teller having his attention directed to the dissimilarity of 
the genuine and forged signatures, and his suspicion aroused, 
should have taken steps to satisfy himself of the identity of the 
person presenting it. The depositor lived in the city and it would 
have caused but little delay to require the person presenting the 
check to produce some evidence or some person who could identify 
him. There was evidence from which the court below could find 
that the bank did not use reasonable precaution in determining 
the identity of the person to whom the money was paid, before 
paying it, and the decision of the court would not be disturbed 
upon appeal. 

Negligent payment to stranger when depositor known to teller. 
The case of Geitelsohn v. Citizens Savings Bank (17 Misc. 574; 
20 Misc. 84) which has been twice before the Appellate Term of 
the New York Supreme Court, resulting finally in a judgment 
against the bank, is interesting and instructive. The facts as de- 
veloped on the first appeal were, briefly, these: In the space of 
three years a depositor had made 38 deposits aggregating $1,262 
and 9 withdrawals aggregating $320. Thirteen days after the 
last withdrawal the whole balance, with interest, or $990.84 was 
drawn and the pass-book surrendered. The verdict had established 
this withdrawal was not by the depositor and the question was 
whether the bank was exonerated by payment to a stranger hav- 
ing possession of the pass-book and whether it exercised due care 
to prevent fraud upon its depositor. (We will not refer to the 
by-laws, rules and regulations of the bank.) When the account 
was open the bank entered in its signature book (the depositor 
could not write his name) his answers to certain questions as to 
residence, occupation, date and place of birth, and his father’s 
and mother’s names. The person who presented the pass-book on 
the final withdrawal was questioned by the teller as to all these 
particulars and answered them correctly, stating besides that he 
could not write. This was the testimony of the teller who, how- 
ever, did not speak from recollection, since he stated “I do not 
remember the circumstances of this payment, I merely know that 
I paid the money” but stated with certainty that he asked all the 
. questions because it was marked so. 
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The appellate term reversed a judgment of the City Court 
General Term affirming a verdict of a jury in favor of the deposi- 
tor. It said if the jury believed the evidence above stated then 
the case presented no fact or circumstance of suspicion brought 
to the knowledge of the bank officers calculated to excite suspicion 
or inquiry in pursuing the custom or regulation adopted by them 
to prevent fraud (the putting of such questions and comparing 
them with the entries in the signature book being a custom, or 
regulation, for that purpose) when, as in this case, the teller did 
not recognize the depositor among the persons having the 33,800 
accounts with it at the time, the drafts from such accounts 
averaging 300 per day. There was nothing to excite suspicion, 
the court said, in the final withdrawal of the whole sum, notwith- 
standing previous withdrawals during the three years, had been 
of small sums. A depositor’s wanting all the money to which he 
is entitled is not a circumstance calculated to alarm a prudent 
bank official to the extent (as was urged by the plaintiff) of en- 
forcing the ninety-day notice of withdrawal; and if there is noth- 
ing in the demeanor of the applicant or in the replies to ques- 
tions put to him for the purpose of identification, to excite sus- 
picion, the fact that the whole deposit is withdrawn is not a cir- 
cumstance calculated to arouse inquiry and it should not be left 
to a jury to say whether it is or not. The failure of the bank to 
send to the depositor’s residence, five blocks distant, was not a 
want of ordinary care. Such precaution was not required unless 
some fact or circumstance exists to excite suspicion or inquiry. 
The bank applied the identification test according to its custom 
and the applicant stood the test. Without ground for suspecting 
a fraud, further inquiry was not required by law. 

As there was no fact or circumstance to put the bank on in- 
quiry, the appellate term said the bank was entitled to a dismis- 
sal of the complaint at the close of the plaintiff’s case and at the 
close of the evidence. But the trial court left it to the jury to 
say whether the bank used ordinary care. There was no evidence 
that the bank did not, if the teller’s testimony was to be be- 
lieved. The jury had no right to discredit him in the absence of 
impeachment, contradiction or reasonable ground of doubt; 
otherwise the bank would be defenseless. Wherever a case be- 
tween bank and depositor has been held proper for submission to 
a jury, the facts have justified a doubt as to the observance of 
rules of the bank and the observance of ordinary care; as where 
it was shown that on one occasion there was a failure to ask the 
usual questions and the clerk who made the payment suspected 
the signature, or where there was a difference in the signatures. 
But where the only facts appearing are that payment is made to 





56 THE BANKING LAW JOURNAL. 


a person presenting the pass-book whom the bank officials do not 
know and have no reason to suspect to be other than the deposi- 
tor and who answers correctly the identification questions, the 
bank will be exonerated, and the fact that evidence on behalf of 
the bank as to the circumstances of payment is given by the per- 
son who made it, and who testifies, not from recollection, but 
from the course of business which he is reasonably certain was 
followed, will present no question for the jury in the absence of facts 
tending to create a doubt as to the correctness of his testimony. 

The above considerations led to the reversal of the judgment and 
sending the case back for a new trial. Upon the second trial, the 
depositor again had a verdict in his favor, which was affirmed 
by the General Term of the City Court, and this time, the judg- 
ment is also affirmed by the Appellate Term. The reason for 
holding the bank liable is shown by its language : 

“The testimony of the plaintiff, corroborated by Herman 
Geitelsohn, now shows that on the morning after the plaintiff 
discovered his bureau had been broken open and his bank book 
taken therefrom he went to the bank, and was there familiarly 
addressed by name by the paying teller. This testimony, which in- 
dicates that the teller knew the plaintiff, went to the jury and 
they found it to be true. When asked why it was not given on 
the former trial the explanation was that the question was not 
asked. It further appeared that the plaintiff made 38 deposits 
with defendant and had at 9 different times drawn money from 
the bank. So that the fact testified to, that the paying teller 
knew the plaintiff, was not impossible or even improbable. At 
all events, the jury believed the testimony, and while the General 
Term could have discredited it and reversed the judgment on the 
facts we have no such power. We are merely to review the excep- 
tions taken and the errors of law presented. The General Term 
was evidently satisfied with the testimony because it affirmed 
the judgment, and such affirmance closes all further inquiry into 
the facts. 

‘*So we have the case of a paying teller, knowing the depositor, 
even by name, and yet paying out the entire deposit to a stranger 
on production of the bank-book. This with the other evidence is 
sufficient to sustain a finding that the defendant did not exercise 
ordinary care and caution under the circumstances, but was guilty 
of negligence, warranting the verdict charging it with the amount 
paid.” 


(In the February Journal we will publish reference 
to other New York cases where banks have been held 
liable for want of ordinary care in the payment of 
savings deposits, as well as to cases where due care 
has been held to have been exercised by the bank. ) 





“GUARANTEED DEPOSITS. 


ADDRESS DELIVERED BY C. L. BROKAW ATGROUPS I ANDII, K. B. A., LAWRENCE 
AND KANSAS CITY, KANSAS, NOVEMBER 16 AND DECEMBER 13, 1906. 


Mr. Chairman, Ladies and Gentlemen:— 

At the very outset, may I explain that it is not my purpose to take either the 
affirmative or negative side of the question, ‘“‘Shall deposits of National Banks be 
guaranteed by or through the government, or of State Banks, by or through the state ?” 

Rather I shall endeavor to present both sides, in order to, if possible, provoke the 
fullest discussion, believing that such discussion will result in right conclusions. 

In this country, a campaign of education has always resulted correctly, even if the 
campaign sometimes closed with a war, and I have the fullest confidence in the sober 
judgment of American citizenship and especially of American bankers, and thus be- 
lieve that this and all other banking and currency questions will be rightly solved. I 
just as truly believe it wrong to let any vital policy be voted upon until every man 
has most carefully informed himself about it. 

The Kansas Bankers’ Association considered the subject of guaranteeing depos- 
its quite fully in 1899, when Bank Commissioner Hon. J. W. Breidenthal proposed a 
law to accomplish that result so far as state banks were concerned. The law was in- 
troduced and strongly urged by him, many of his party and many state bankers, and 
bitterly opposed by the other party, by some state bankers and most national bankers, 
but came within two or three votes of becoming a law. Since then very little has 
been said about the subject until the A. B. A. convention held at Washington in 1905, 
when, in a strong address, Mr. C. F. Allis, vice president of the Second National Bank 
of Erie, Pa. urged some such law and since has drawn a bill and now urges Con- 
gressional action, and further, asks that all who agree with him write their respective 
representatives in Congress to support it. 

And now comes a Republican bank commissioner, Hon. Jno. Q. Royce, not a 
Populist, and proposes for Kansas State banks practically the same measure as that 
offered by Mr. Breidenthal in 1899. 

It,therefore, seems to me to be eminently proper to fully discuss this matter, and if it 
is impractical,unjust,socialistic,dangerous and wrong to so determine; but if,on the other 
hand, it is practical, just, right and ideal to endeavor to have Kansas lead now in this 
reform, as she has always done in the past in other reforms. 

Nothing on earth is perfect ; it seems impossible to make anything so; nobody 
but you and I, of all the people who dwell upon the earth, are just right; and your 
bank and mine are the only two that are models. We see imperfection everywhere 
and most of all in human character, and in the character of all human organizations 
and institutions, even the church. Some claim to have reached a state of blissful per- 
fection, but all others who behold their daily walk and conversation smile at and pity 
their ignorance. 

All will agree, however, that only the struggle to attain perfection, to try to reach 
the ideal, to do the best, has made progress and civilization possible. 

All will, doubtless, likewise agree that a model bank would be one with the right 
kind of officers and directors, enough capital and enough deposits to make that capi- 
tal profitable, enough good (and no bad) loans to employ the deposits and capital so 
as to earn satisfactory dividends, with no past due paper, no overdrafts, no panics and 
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everybody in the community positively satisfied of the absolute safety of the bank. 

Does anybody here know of such blissful conditions ? 

If every State and National bank in the United States were such a bank no one 
would suggest guaranteeing deposits, but because this is not so, because like a “bolt of 
lightning out of a clear sky,” community after community in our land of, possibly, 
even the nearest to any ideal in banking facilities, has been shocked by failures of banks 
supposed tobe absolutely safe, officered by men in whom the depositors reposed im- 
plicit confidence, and controlled by directors considered above reproach, there is un- 
rest, suspicion, talk of government postal savings banks, corporate insurance of bank 
deposits, depositors’ safety funds, guaranteed deposits by state and nation and various 
other remedies, and while we may have the best banking system on earth, many claim 
we should strive to make it as nearly perfect as possible: hence the subject of this 
paper. 

Now, for myself, I am open to conviction and am carefully studying the question. 
In doing so, I am trying to eliminate from it all personal interest and settle it on its own 
merits. 

To this end, I recently wrote several of our prominent bankers, asking them to 
state what seemed to them to be the strongest objection toa guaranteed deposit law, and 
I will give you a brief synopsis of their replies and of the objections made by a writer in 
the October “Banking Law Journal.” These objections cover all the points I have 
ever heard urged against the proposition. 

Ist. “It would enable thieves, speculators and plungers to establish banks in 
competition with good banks.” 

2nd. ‘Depositors of such bad banks would feel safe and would thus be attracted 
by the big inducements such bankers would offer.” 

3rd. “It places the inexperienced, incapable, irresponsible banker on the same 
footing as to safety as the careful, prudent, responsible and experienced banker. It 
is wrong in principle, a weak make-shift to conceal and not to cure an ‘ill that flesh is 
heir to.’” 

4th. ‘“ ‘Let every tub stand on its own bottom.’ Give the conservative banker 
his just reward. Don’t call on him to make good the losses incurred by the reckless, 
dishonest and incompetent.”’ 

5th. “The government should keep out of the banking business as much as 
possible.” 

6th. “It would be unjust to have National bank deposits guaranteed and not 
State banks, and wrong unless both National and State bank deposits could be pro- 
tected alike.” 

7th. “If the government guarantees bank credits, why not other credits ?” 

8th. Another, after writing a strong letter embodying most of the above objec- 
tions, closes as follows: ‘‘Would not the scheme put a premium on scoundrelism and 
incompetency? Doesit not smack of unionism, wherein the worthless, trifling work- 
man receives the same wage as the honest and conscientious man who does three 
times as much work ? 

“Would not such a law, to be effective, compel each bank to restrict its deposits 
to an amount commensurate with its capital, or as deposits increase, increase pro- 
portionately its capital ? 

“If not, would not the insufficient capital be a menace?” 

oth. ‘If Congress passed such a law, National banks would multiply so fast that 
the whole business would be disorganized. Even promotors would induce gullible 
people (and the woods are full of them) to put up the necessary capital because ‘there’s 
millions in it,’ and thus competition would result in ruinously high rates for deposits 
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etc.,and under the insurance plan, the average man would not use any discretion as 
to the integrity and ability of the bankers with whom he deposited his money.” 

Now, boiled down, their objections are about as follows: 

1. Bad men would engage and induce others to engage in 
banking for fraudulent purposes. 

2. Incompetent bankers, feeling that depositors were safe any- 
how, would become reckless as to policies, resulting in ruin. 

3. It would put all banks on the same footing and the good 
banks and bankers would have to pay for thethefts or the errors of 
the dishonest and incompetent. 

4. It is socialistic and wrong in principle, and smacks of 
unionism. 

5. The government should keep out of the banking business. 

6. Unless sucha law were passed by state and nation simul- 
taneously, it would put one or the other at a serious disadvantage. 

7. Bank credits should not be guaranteed more than any other. 

8. It would be impractical unless the capital were kept in pro- 
portion to the deposits. 

9g. It would cause the organization of too many banks, and 
under such a plan, depositors would not discriminate between good 
and bad bankers. 

Now, gentlemen of Group II, I do not know how your mental processes work; I can 
only speak for myself. After reading their objections, I tried to consider a possible 
answer toeach. In so doing, I was helped by some articles, letters and speeches 
made on the affirmative side, and will strive to give them as they seemed to evolve. 

Objections 1 and 2 say: ‘Bad men would engage and induce others to engage 
in banking for fraudulent purposes,” and, “ Incompetent bankers, feeling that de- 
positors were safe anyhow, would become reckless as to policies, resulting in ruin.” 

It may be answered, it would be no easier for bad men to engage in the banking 
business then than now. To protect the capital, the deposits would need to be protected 
by safe banking. We can count on human nature being selfish enough to look out 
for No. 1, and in such cases, the capital would be “ No. 1,” and as I have just stated, cap- 
ital protected means deposits protected. The shareholder is the first to lose by bad bank- 
ing. In this instance, the objector makes no allowance for bank inspection. Under a 
guaranteed deposit law, every good banker would insist on better inspection, audit and 
control by state and nation. Again, the comptroller does not approve an application 
to organize a National bank without the endorsement of a district judge, senator, 
congressman or some other responsible man or men. Further, not many thieves, in 
the first place, would have sufficient capital to start a bank, or could secure it, and if 
they could, they would be unable to get the necessary local support, directorate or en- 
dorsement ; and beside all this, unscrupulous bankers and incompetent directors would 
not fancy a jail sentence even to rob a guaranty fund, all of which seems to answer 
both objections Nos. 1 and 2. 

I repeat, the first incentive is to look out for No. 1. No. 1 is the stockholder and 
No. 1 does not want to lose either his dividends, his stock or his liberty and would be 
quite as anxious as ever to elect good directors to elect, in turn, good officers to, in 
turn, run a good bank. 

Objector No. 3 says: “ It would put all banks on the same footing and the good 
banks and bankers would have to pay for the thefts or the errors of the dishonest and 
incompetent.” 

The answer seems to be that, in a manner, it does put all banks on the same foot- 
ing, but only as to the ultimate safety of depositors alone; z¢ zs not contemplated to 
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guarantee the capital, Again, it is contended that there would be no individuality 
in banks, but, surely, personality would count just the same. Given two stores alike, 
in every particular but that of owner, and one personality will draw the larger trade, 
and besides, in rates, accommodations, courtesy and facilities, there would be room 
enough for competition and individuality. However, banks are quasi public concerns 
and not wholly private enterprises. The banker must keep that in mind. 

It is claimed that good banks would have to pay the losses of the bad ones, and 
I could answer, good banks now have to suffer for and with the bad ones. The 
average person cannot tell a good from a bad bank. He does business where he is 
known or is told that things are all right, or where he chances to go first, and when 
his bank fails, he blames all banks and vows he will never trust another. Was there 
ever a failure that did not cost good banks lots of business? Are there not millions 
of money in stocking banks, sand banks, cellar banks, tin can banks or safety deposit 
banks now that would, under a guarantee law, be in commercial banks? Surely good 
banks suffer much more loss than they would under some safe, mutual insurance 
plan. Further, I repeat, State and National banks are quasi public institutions and 
not wholly private enterprises. A guaranteed deposit law would prevent no one from 
engaging in some business where his own tub could stand on its own bottom. 

Objector No. 4 says: “It is socialistic and wrong in principle, and smacks of 
unionism.” It could be answered, it may be socialistic and laboristic. So, in a degree, 
is all insurance. Every time some careless cow milker, with a coal oil lantern, sets 
a Chicago on fire, all other insurers pay the loss. The careful pay the losses of the 
careless in all kinds of insurance, and yet insurance is a recognized necessity in 
business affairs. 

Suppose we say we don’t propose to insure; “let every tub stand on its own bot- 
tom ;”’ let the careless pay his own losses, or that we don’t propose to pay the loss of 
the fire-bug who sets fire to his own goods, etc., etc.; or, we don’t propose to pay 
premiums to pay the policies of men who commit suicide and probably took the in- 
surance for the express purpose of robbing the company? How many will dare to 
take that stand? Not many. How many of us would be willing to run banks with- 
out the protection of insurance? Then why not let the depositors be likewise pro- 
tected? Almost everything e/se under the sun is insured. 

We must be mutually helpful and by being so, are not necessarily socialists. 

Objector No. 5 says: “The government should keep out of the banking business.” 
Well, to almost every one, that seemsimpossible. Both state and nation already pro- 
fess, thro’ the office of comptroller and bank commissioner, to protect the public. 
Why not go a step or two farther and createan ample guarantee fund and make them 
still more government and state banks; make them such in fact as well as in name, so 
far asthe safety of depositors is concerned? However, it is only proposed that the 
state or nation act as ¢rustee for this fund with power to assess sufficiently to keep 
the fund intact. 

Objector No. 6 says: “Unless such a law were passed by state and nation sim- 
ultaneously, it would put one or the other at aserious disadvantage.” This objection 
cannot be answered so easily, and to my mind, is the strongest objection to the pro- 
posed law. It would hurt one class of banks to have a law passed to protect the other. 
If Congress passed such a law, either State banks would be converted into National, or 
the state would need to pass asimilar law. However, many good State banks could run 
along and do lots of business, but the public would have to know that they were very, 
very good. Iam inclined to think it should be adopted by Congress first and states 
afterward, as the loss ratio for the whole United States could be more easily deter- 
mined than for a single state. The government has a forty-year experience table 
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and beside covers a territory so large that some part of it always has good times and 
prosperity. 

This was a great objection in 1899. National bankers said at once: “If the 
Breidenthal bill is passed, we shall almost be compelled to change to state banks.” 
However, I am not so sure that 900 guaranteed, well protected State banks would be 
acalamity. After a little experience, we might have attracted some outside deposits 
from other states andit might have resulted all right, and by this time the fund would 
have been so large as to have made further assessments unnecessary for a long time, 
if indeed, it would not have been self-continuing by interest earnings. 

Objector No. 7 says: “Bank credits should not be guaranteed more than any 
other.” Now, surely, bank credits are vastly different from others and should be 
carefully conserved, if not absolutely guaranteed by state and nation. Money is to 
state and nation what blood is to the body. It must circulate freely and safely or 
panic results. I can see no objection to state and government supervision, and pos- 
sibly, even protection of bank deposits. It may be a pardonable, and, possibly, even 
necessary, paternalism. 

For example—the capital belongs to the shareholders, who control it thro such 
directors as they may elect. But a bank must have deposits. Who owns the deposits? 
The public. Who represents them? The legislature. Does it not seem perfectly 
fair that the people who own the larger part of the assets of most banks should say, 
through their representatives, “Here, Mr. Banker, you may use our surplus money to 
your profit, but for our protection you must set aside a small proportion of the earn- 
ings for a guarantee fund, of which the state willbe trustee. Is that paternalism? Is 
it not rather simple justice and right to the depositor, who practically has but little to 
say about how his deposits are cared for? All business would be paralyzed without 
the deposits of the public now in banks, and there is no comparison whatever between 
bank and other credits. Bank credits belong to all the people; a storekeeper’s credits 
belong to him. Hecontrols only his own and if he sells his own goods to bad people 
on credit and loses them, he alone is at fault and he suffers alone. Objection No. 7 
is foolish, 

Objector No. g thinks: “It would cause the organization of too many banks, and 
under such a plan depositors would not discriminate between good and bad bankers.” 
To this I may answer, first, that the law of supply and demand wouid regulate the 
number of banks, and, second, depositors do not discriminate much now, not even 
bankers themselves, in choosing their depositories. I do not think there is much 
force to the objection. 

It is almost impossible for a large per cent of the people to know a good, safe, con- 
servative bank from the bad one. There is some justice in classing and judging us 
as a class. The protection between the depositor and his money is the capital, 
the managers and the state. The Jeof/e must depend on the state for protection 
and are not asking too much when they request it to compel the banks to make as- 
surance sure by a guarantee fund. 

In general, on the affirmative side, let me quote from a very prominent and suc- 
cessful National banker of Kansas. He says “In my opinion, the strong arguments 
are all on the side of guaranteeing deposits. I am confident that some such measure 
as this must very soon come before the banks, the people and Congress itself for 
settlement. Itis the one weak thing in our banking system. * * * I believe the 
people are soon going to demand it and the failure of the banks to help provide this 
will invite the postal savings bank system, which, by all means, ought to be averted.” 

Again, another, from a very prominent Kansas State banker. ‘I have no strong 
objections to a guaranteed deposit law. I have not looked into the matter very care- 
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fully, but none of the arguments I have heard against it struck me very forcibly and 
I have thought it might be worked out so as to be feasible.” 

The only experiment of which I have knowledge is that of the Witham banks in 
Georgia, who, under a mutual arrangement, already have $150,000.00 on deposit in 
New York City banks for the protection of the depositors of these banks. Of them, 
it is said: “‘Considered from an advertising standpoint, this deposit insurance feature 
is worth many times its cost.” 

That deposit insurance will come in some form is almost a certainty. It will 
have to be to meet the demand from all over the country and the banks that get in on 
the ground floor and first add this feature to their inducements to depositors will have 
their competitors very badly handicapped. Whether the insurance can be secured by 
the formation of strong bonding companies or by combinatiors of banks is a question 
yet to be settled, but the latter system has certainly been effective in securing con- 
fidence, loyal support and large deposits for the Witham banks. 

The following extracts from letters received from cashiers of some of the banks 
having deposit insurance will show that they appreciate its advantages : 


‘People like the deposit insurance. It is a great winner. 
Yours truly, T. A. DUCKETT, Cashier, 
Bank of Clayton, Ga.” 


“We are a member of the Witham System of banks operating nearly a hundred 
banks in Georgia and Florida, and have been insured in the Depositors’ Guarantee 
Fund for several years. The Depositors’ Guarantee Fund is a fund created and set 
aside by all of these banks as an insurance fund to protect depositors. We haven't 
time to explain in detail this system of insuring depositors, but have found it to be a 
strong drawing card for deposits. We have advertised it very extensively and have 
no doubt gotten thousands of dollars of deposits that we otherwise would not have 
received. Yours truly, R. D. LEONARD, Cashier, 

: Bank of Dallas, Ga.” 


‘Our experience with bank insurance for depositors is most gratifying, but I do 
not favor the plan of insurance by surety companies, as the next question would 
naturally be, ‘ Who is going to insure them ?’ Our plan is an insurance by banks. For 
instance, fifty banks pay in so much money, say $2,000 each, which is $100,000.00. 
Take this and invest it in state, municipal or government bonds, or deposit it in dif- 
ferent banks, not over $25,000 in any one bank, these to be the biggest and strongest 
banks in the country, this fund to be controlled by three trustees and held in readiness 
at all times to pay depositors in any one of the banks belonging to this fund, should 
it fail. I enclose to you a certificate which is in operation on this plan of which the 
bank isa member. This fund is paid up $150,000, Insurance that is insurance is 
the thing to suit the people; then the banking business would be easy. 

Yours truly, J. J. MANGHAN, Cashier, 
Bank of Bremen, Ga.” 

From the Saturday Evening Post, I quote: 

“Why not a bank trust whose business it should be to stand the losses of any 
affiliated bank caused by speculative presidents and cashiers and dummy directors ? 
In this case of danger of failure among the large commercial banks, such as happened 
with the Walsh banks in Chicago, the clearing house banks already form a kind of 
trust, and, for selfish reasons, out of fear for panic, which would upset business and 
cause a run on their own institutions, get together and take over the business of the 
tottering concern. But when it is a case of simple looting of a small bank, such as 
the notorious Milwaukee Avenue wreck in Chicago, the big banks stand coldly on 
one side of the road and look on while the poor depositors lose their all. It is no 
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affair of theirs that thousands of people who can least afford it should lose their sav- 
ings. They should have banked in a ‘sound’ bank—that is, a big one—where their 
accounts would have been spurned. 

“As a matter of fact, it is of deep concern to every banker in the country that 
the popular belief in banks, the habit of trustingly depositing small savings, should 
not be impaired. Of these drops, large buckets of water are gathered, which help in 
playing the game. The bank for deposits and savings is a modern necessity, like the 
ice chest or street car. It would be a bad state of things if all the little people of the 
country should become scared by seeing the ease with which their money may be 
squandered by dishonest bankers, and take to hoarding or spending their dollars. 

“ But if no bank could do business without the guarantee of an association of 
banks, there would be more regard paid to the honesty and integrity of every institu- 
tion that did banking. There would be fewer risky concerns started, fewer failures, 
and the losses would be distributed widely, as in insurance. There are enough trusts 
with the sole object of working the public; let us have one with the object of protect- 
ing the innocent patrons.” 

If the published statements of a bank revealed its true condition; if like a con- 
demned building, its condition was apparent; if like a bad man, its character was 
known, there would be no excuse for guaranteeing deposits, for depositors would be 
alone to blame for doing business with bad concerns and deserve little pity or con- 
sideration. But we bankers know that our published statements reveal but little. 
We know that often the last statement published before the failure of a bad bank 
seemed to be all right, whereas, it was, in fact, only a “whited monument, filled with 
dead and rotten assets.”” Now the public is compelled to have faith in the personnel 
of the directorate and officers, and often use but little, if any, discrimination. 

All will agree that the most unpleasant feature of the banking business is the 
distrust of a part of the people, caused by the unexpected and occasional failure of 
banks thought by all to be sound and good. 

A wise guaranteed deposit law would remove that difficulty. It would bring out 
from hiding places millions of money, greatly increasing the developing power of our 
country. /¢t would largely, if not wholly, prevent panics. Could there be a panic if 
the individual deposits were safe, if the reserve deposits were safe, if the central reserve 
deposits were safe? What pleasure the business would be if such a steady condition 
prevailed. How business could go along presidential election year, bad crop year and 
always, without fear of a panic. It would certainly be a great change. 

Almost every one would prefer to deposit their surplus funds in banks if they 
were absolutely safe and, under a guaranteed deposit law, the addition of gold, silver 
and bills to our available money would revolutionize the available currency question. 

I will not venture to speak of suggested iaws, or suggest any specific law, but 
simply state that those who favor it tell us that less than one-sixteenth of one per 
cent annual tax on the deposits, based on forty years’ experience, would afford absolute 
indemnity to state and nation for their guarantee of all deposits, said deposits to be 
paid immediately when a bank fails or sixty days thereafter, or after all other assets 
and assessments on shareholders have been collected as well as possible, the latter 
probably being the better, giving safe, careful, well managed banks a distinct advantage.. 

It is further suggested that under such a law the government or state naturally 
would much more closely examine, audit and supervise banks, which alone would 
answer many objections. 

From a recent comptroller’s report I find that in over forty years, of the 7,966, 
National banks which had been organized up to that date, since the National bank. 
act was passed, only 460 had failed, or 5% per cent. of the whole number, and that 
these 460 banks paid their creditors 78 per cent. of the amount due them. Of other 
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than National banks in the same period, 174 per cent had failed, and the 17% per 
cent. had returned to creditors 45 per cent of the amount due them. 

In this same report it is also stated that the total net losses to depositors of 
National banks for the forty or more years since they have been in existence, have been 
only $32,000,000. This you will observe is an average of less than $800,000 per annum. 

On the date of that report, June, 1905, the deposits of National banks in the 
United States were $3,783,658,494. One per cent. of that amount would be $37,836,- 
584.94, and 1 per cent. of that amount, or one one-hundredth of the total amount 
would be $378,365. 

It will thus be seen that a tax of three one hundredths of 1 per cent. on that 
average deposit would yield annually $1,135,095, or over $335,000 per annum more 
than the average loss for the past forty years. 

A most magnificent record, but not quite perfect, and it is argued with some rea- 
son that since such a small tax would guarantee deposits absolutely, bankers stand in 
their own light and against the interests of the public when they oppose it. What 
would we think of a farmer who would put good posts all around his farm and five 
wires on all the posts, except two, leaving a gap in the fence? Our banking conditions 
are almost perfect, but there is one gap in the fence. Would it not be wise to close 
the gap? 

Those who are asking for asset currency with a guarantee fund annex will surely 
not oppose a guarantee fund to insure deposits. They would be very inconsistent if 
they did. We mast again remember that the depositors deserve greater considera- 
tion than the banker. 

Postal savings banks would be safe, but would take millions of deposits from 
commercial banks, never to be invested in commercial business. Do we want them? 

The interests of the people are surely greater than those of any class, even so 
good a class as the bankers, and your and my personal ambitions must be subser- 
vient to the public good. 

In conclusion, may I suggest that I realize that I have by no means exhausted 
the subject on either side. I hope that I have aroused your combativeness enough to 
make you fight for your opinions only cautioning each to be very thoughtful lest he 
fight against progress and right. 

I freely confess that after looking at both sides of the subject, I lean strongly to- 
ward the affirmative, and am inclined to think that a plan could be evolved 
that would be at once equitable, workable, safe and amply sufficient to make the cer- 
tificate of credit of a bank as good as the state or nation under whose law it was per- 
mitted to do business. 

To deny this would seem to deny the principle of insurance, for after all, educed 
to its lowest terms, it is a mutual insurance plan with the nation or state as trustee 
and manager, differing from other mutual concerns in the fact that all banks would 
be included in the membership of the mutual plan, but the nation or state would con- 
tinue to have the power to reject bad risks when offered in the beginning and to 
promptly check the career and eliminate the risk of any who attempted to abuse their 
privileges of membership, and under such a law, would be much more likely to do so 
than now, and their efforts to regulate and control would doubtless be much more 
strongly seconded by all right minded bankers than now. 

I repeat, to deny the principle of guaranteed deposits seems to me to deny the 
principle of insurance, but, of course, I may be wholly mistaken. 

Of one thing I am positively sure, and that is that sooner or later the depositor 
will demand better protection and most likely, will in some form or another, get it. 
And once more I say, we bankers must remember that the depositors own much more 
of the assets of the banks than we do, and deserve the greater consideration. 





NATIONAL BANK GUARANTEED CREDIT NOTES. 


‘THE House Committee on Banking and Currency have agreed upon the form of a 

measure to be presented to Congress embodying the features of the plan for 
credit notes formulated by the Joint Conference Committees of the American Bankers’ 
Association and the New York Chamber of Commerce. Hearings were given by the 
House Committee upon the currency plan proposed by the bankers during the week 
December 11—1I5, as reported in the JOURNAL for December. A proposed bill to 
carry out the bankers’ plan, as slightly modified by the House Committee, was intro- 
duced in the House by Chairman Charles N. Fow!er on Wednesday December 19. 
One point of difference in the bill introduced, from the bankers’ plan, is that the tax 
on the 40 per cent. of credit notes is enlarged from 2% to3 per cent. per annum. The 
bankers’ plan also provided that the law limiting the retirement of bond- secured notes 
to $3,000,000 a month be absolutely repealed. Instead of this, the proposed bill 
provides that banks which have bond-secured notes outstanding in excess of 62% 
per cent. of paid up capital and who desire to take out national bank guaranteed credit 
notes may, upon the deposit of lawful money redeem such excess without reference 
to $3.000,000 per month limitation. The text of the bill (H. R. 23,017) is as follows: 


A BILL FOR THE ISSUE AND REDEMPTION OF NATIONAL BANK GUARANTEED 
CREDIT NOTES. 


Be tt enacted by the Senate and House of Representatives of the United States 
of America tn Congress assembled, That from and after the passage of this Act any 
national banking association which has been in business for one year, and has a surplus 
fund equal to twenty per centum of its capital, may take out for issue and circulation 
national bank notes without a deposit of United States bonds, as now provided by 
law. Said notes shall be known as *‘ National Bank Guaranteed Credit Notes.” Said 
notes shall be issued in such form and denominations and under such rules and 
regulations as the Comptroller of the Currency shall fix. The amount of said notes 
so taken out by any national banking association may be equal to forty per centum of 
the amount of its national bank notes at any time outstanding which are secured by 
the deposit of Government bonds, but shall not exceed in amount twenty-five per 
centum of its capital: Provided, however, That if at any time in the future the present 
proportion of the total outstanding unmatured United States bonds to the total 
capitalization of all national banking associations in active operation shall diminish, 
then the authorized issue of national bank guaranteed credit notes shall be increased 
to a correspondingly greater percentage of the bond-secured notes. 


SECTION 2. That every national banking association taking out national bank 
guaranteed credit notes in accordance with the foregoing section shall pay to the 
Treasurer of the United States in the months of January and July a tax of one 
and one-half per centum each half-year upon the average amount of such notes in 
circulation. 


SECTION 3. That any national banking association which has taken out national 
bank guaranteed credit notes, in accordance with the provisions of section one of this 
Act, may take out a further amount of national bank guaranteed credit notes equal 
to twelve and one-half per centum of its capital; but it shall pay to the Treasurer of 
the United States in the months of January and July a tax of two and one-half per 
centum each half-year upon the average amount of such notes in circulation. 

SECTION 4. That the total amount of bank notes issued by any national bank- 
ing association, including national bank guaranteed credit notes taken out in 
accordance with the provisions of this Act, shall not exceed the amount of its paid-up 
capital. 

SECTION 5. That any national banking association, situated and doing business 
in a central reserve city or a reserve city, shall at all times have on hand in lawful 
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money of the United States an amount equal to at least twenty-five per centum of its 
national bank guaranteed credit notes in circulation; and every other national bank- 
ing association shall at all times have on hand in lawful money of the United States 
an amount equal to at least fifteen per centum of its national bank guaranteed credit 
notes in circulation; Provided, however, That any national banking association, 
situated and doing business in a reserve city, may keep one-half of its lawful money 
reserve in cash deposits in a central reserve city; and that every national banking 
association, situated and doing business outside of a central reserve city or a reserve 
city, may keep three-fifths of its lawful money reserve in cash deposits in a central 
reserve city or a reserve city. 

SECTION 6. That the taxes upon national bank guaranteed credit notes, provided 
for in sections two and three of this Act, shall be paid in gold coin to the Treasurer 
of the United States. Said taxes, when received, shall constitute a guaranty fund 
to redeem the notes of failed banks and to pay the cost of printing and current re- 
demption. 

SECTION 7. That when any national banking association takes out any national 
bank guaranteed credit notes for issue and circulation, it shall deposit with the 
Treasurer of the United States in gold coin an amount equal to five per centum 
thereof. The amount so deposited shall be placed in the guaranty fund for the pur- 
poses thereof; but said amouni shall be refunded to the respective banks as soon as 
the taxes provided for in sections two and three of this Act maintain said guaranty 
fund above five per centum of the maximum amount of national bank guaranteed 
credit notes taken out for issue and circulation, but that no bank shall withdraw any 
part of its deposit of said five per centum until it shall have to its credit in said fund 
more than five per centum. 

SECTION 8. That the Comptroller of the Currency shall designate certain cities 
conveniently located in the various sections of the United States for the current daily 
redemption of said national bank guaranteed credit notes; he shall fix rules and 
regulations for such redemption; and, before authorizing and permitting any national 
banking association to take out for issue and circulation any national bank guaranteed 
credit notes, he shall require such bank to make arrangements satisfactory to him for 
the current daily redemption of such notes in every redemption city so designated. 


SECTION 9. That said national bank guaranteed credit notes, issued in accord- 
ance with the provisions of this Act shall be received at par in all parts of the United 
States in payment of taxes, excises, public lands, and ail other dues to the United 
States, except duties on imports; and also for all salaries and other debts and de- 
mands owing by the United States to individuals, corporations, and associations within 
the United States except interest on the public debt and in redemption of the national 
currency. Said notes shall be received upon deposit and for all purposes of debt and 
liability by every national banking association at par and without charge of whatso- 
ever kind. 

SECTION 10. That the holder of any national bank guaranteed credit note 
shall be a general creditor of the national banking association issuing it. 


SECTION 11. That upon the failure of a national banking association, all out- 
standing national bank guaranteed credit notes taken out by it in accordance with the 
provisions of this Act shall upon presentation to the United States Treasury be paid 
in gold coin out of the guaranty fund; but the United States Treasury shall recover 
from the assets of the failed bank its pro rata share with all other creditors and the 
same shall be paid into the guaranty fund. 

SECTION 12. That any national banking association desiring to retire its national 
bank guaranteed credit notes or go into liquidation shall pay into the guaranty fund 
an amount of gold coin equal to the amount of its national bank guaranteed credit 
notes then outstanding. 

SECTION 13. That any national banking association desiring to take out national 
bank guaranteed credit notes and having notes outstanding in excess of sixty-two and 
one-half per centum of its paid-up capital, to secure the payment of which United 
States bonds have been deposited, may, upon the deposit of lawful money, redeem 
snch excess without reference to the limitation of three million dollars each month 
prescribed in section nine of the Act approved July twelfth eighteen hundred and 
eighty-two. 





PROPOSED LAWS AFFECTING THE BANKING 
BUSINESS IN WASHINGTON. 


R. P. C. KAUFFMAN, Vice-President of the Fidelity Trust Com- 

| pany, Tacoma, Washington, one of the energetic members of 

the Standing Law Committee of the American Bankers’ Asso. 

ciation, has caused to be introduced in the Legislature of that State, 
and will work hard for the passage of the following five acts: 


FORGED OR RAISED CHECKS. 


AN ACT relating to forged or raised checks. 

Be it enacted by the Legislature of the State of Washington: 

Sec. 1. No bank shall be liable to a depositor for the payment 
by it of a forged or raised check, unless within sixty days after the 
return to the depositor of the voucher of such payment, such de- 
positor shall notify the bank that the check so paid was raised or 
forged. 


COLLECTION OF CHECKS OR DRAFTS, 


AN ACT relating to collection of checks or drafts. An act de- 
claring what shall be considered due diligence in the collection of a 
check or draft. 

Be it enacted by the Legislature of the State of Washington: 

Sec. 1. In order to hold the maker, indorser, guarantor or surety 
of any check or draft deposited with or forwarded to any individual 
or bank for collection, or owned by any individual or bank, it shall 
be sufficient for said individual or bank to forward the same in the 
usual commercial way now in use, according to the regular course 
of business, and the same shall be considered due diligence in the 
collection of such check or draft. 


TRANSFER OF STOCK, 


AN ACT relative to the transfer of stock of corporations. 
Be it enacted by the Legislature of the State of Washington: 

Sec. 1. That the delivery of a stock certificate of a corporation 
to a bona fide purchaser or pledgee for value, together with a writ- 
ten transfer of the same, or a written power of attorney to sell, assign 
and transfer the same, signed by the owner of the certificate, shall 
be a sufficient delivery totransfer the title as against all parties; but 
no such transfer shall affect the right of the corporation to pay 
any dividend due upon the stock, or to treat the holder of record as 
the holder in fact, until such transter is recorded upon the books of 
the corporation, or a new certificate is issued to the person to 
whom it has been so transferred. 
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PAYMENT OF JOINT ACCOUNTS. 

An ACT relating to joint accounts. 

Be it enacted by the Legislature of the State of Washington: 

Sec. 1. When a deposit has been made or shall hereafter be 
made in any bank or trust company transacting business in this state 
in the name of two persons, payable to either, or payable to either 
or the survivor, such deposit or any part thereof or interest or divi- 
dends thereon, may be paid to either of the said persons whether 
the other be living or not, and the receipt or acquittance of the 
person so paid shall be valid, and sufficient release and discharge to 
such bank or trust company for any payment so made. 


BURGLARY WITH EXPLOSIVES. 
AN ACT defining the crime of burglary with explosives and 
fixing punishment therefor. 
Be it enacted by the Legislature of the State of Washington: 

Sec. 1. A person who, with intent to commit burglary, breaks and 
enters, in the night time, a building in which there isa human being, 
and commits a burglary by the use of nitroglycerine, dynamite, gun- 
powder or any other high explosive, is guilty of burglary with 
explosives. 

BURGLARY WITH EXPLOSIVES—HOW PUNISHED : 
Sec. 9. Burglary with explosives is punishable by imprisonment 
in State Prison for not less than twenty-five years, and not more than 
forty years. 


Mr. Kauffman will also cause to be introduced the uniform law as 
to Warehouse Receipts, adopted and recommended by the Conference 
of Commissioners on Uniform State Laws, which has had the approval 
of, and is being advocated by, the Standing Law Committee, copies 
of which may be had upon application to the Counsel for the Com- 
mittee. 

The Standing Law Committee of the American Bankers’ Asso- 
ciation is now actively engaged in furthering the enactment in many 
states of laws governing banks and the banking business, making for 
improvement and to promote uniformity. Correspondence concern- 
ing the work of the Committee can be had with any of its members. 
Following is the full committee: 

William J. Field, Chairman, Secretary and Treasurer Commercial 
Trust Co. of New Jersey, Jersey City, N. J., Hartman Baker, 
Vice-President Merchants National Bank, Philadelphia, Pa.; Henry 
Dimse, President Northern National Bank, New York City, N. Y.; 
P. C. Kauffman, Second Vice-President, Fidelity Trust Co., Tacoma, 
Washington; John K. Ottley, Vice-President Fourth National Bank, 
Atlanta, Ga.; Thomas B. Paton, Counsei & Secretary, New York City, 
N. Y. 








“MODERN METHODS: 


OF. 


‘PRACTICAL BANKING. 





ON THE TELLERS OF A COMMERCIAL BANK. 
BY M. F. BAUER, 


Paying Teller of The American Exchange National Bank, 
New York City. 


HE functions of a Commercial Bank are to receive on deposit funds 
which are entrusted to it by its customers, and to make a profit 
by the use of these funds while they are in its possession. These 
are simple functions, but they are vital for any commercial com- 

munity. The funds are deposited with the bank in the form of Coin, 
Government Notes, Bank Notes, Checks, Money Orders, and other 
instruments of credit. The principal profit of the bank is derived by 
loaning the idle funds of its customers on demand and time loans, 
with or without collateral security. Other functions of the bank are 
issuing its own notes for circulation as money, a privilege which 
is given only to National Banks; acting as Registrar in the issue 
of stock certificates for corporations; buying and selling of foreign 
exchange; issuing letters of credit; dealing in bonds and other 
securities. 

Most people use a bank for the purpose of depositing the checks 
which they have received in the course of their business transactions, 
to be collected by the bank, the proceeds being placed to their account 
so that they, at their pleasure, may withdraw these funds by check. 
Clients of this order seldom come into contact with the officers of the 
bank unless for occasional advice. Their regular business is done 
with the officials who attend to the receiving of deposits and the pay- 
ing out of funds against checks drawn on the bank; these officials are 
known as Tellers. 

The Teller has not originated with the bank. The word is 
derived from the Anglo Saxon word ‘‘telling,” which is different from 
the present day use, but which it has retained in its original home, 
Germany, ‘‘Zahlen,” tocount. The Tellers are counting officials and 
we find Tellers, for instance, in assemblies where their function is to 
count the votes cast. I do not think I gotoo far when I say that 
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Teller is the equivalent of accountant, one skilled in accounts, and 
that is one of the essential duties of a Teller of a bank. 

The business of a bank is a credit business; it is therefore of the 
greatest importance to avoid doubts, consequences of defective mem- 
ory, or a chance for prevarication. No matter what the transaction 
may be, whether funds are deposited or withdrawn, it should be 
evidenced in plain black and white, and the proper receipt should be 
given by the party receiving the money. In other words, it is of ad- 
vantage and proper for the banks to use standard forms for their 
1egular transactions. 

All banks supply their clients with stationery for transacting their 
business with the bank, such as Deposit Slips, Pass Books, Check 
Books and blank forms of notes. These in most banks are very much 
alike, though many banks have styles and forms peculiar to themselves, 
and their special forms are intended to facilitate the interior workings 
of the institution. . 

I expect to give in papers to follow the standard forms in use in 
the leading banks of the country, and shall then discuss their special 
features and advantages. 

Our bank, being one of the large ones doing both a city and a 
country business, has numerous departments :— 

There is the Paying Teller’s, the Receiving Teller’s, the Note Tel- 
ler’s, the Mail Teller’s, Money Department, Demand Loan Desk, Dis- 
count Department, Correspondent’s Department, City Collection De- 
partment, Coupon Department, Check Department and Bookkeepers’ 
Department. 

Much work passing from one department to another, it must be 
well systematized in order to economize time and labor and yet be effi- 
cient. This may sound trite, yet it is the secret of success with the 
great banks; I mention it, because I have had occasion to observe how 
much proper systematizing is lacking in some of the banks, and how 
their business is hampered and their success is retarded by their lack 
of system. 

I expect in a later paper to explain in detail the system under 
which some of the leading New York banks are operated. 

The work of the bank is founded on the deposit. The system of 
the bank requires that the deposit be made in a certain form and evi- 
denced in acertain form. In order to carry the system through, the 
depositor is supplied with a certain form of deposit slip; this slip re- 
quires the specie to be listed first, then the bills, usually strapped with 
name and amount, and then the checks, city in the right hand column, 
country in the left column, with a separate footing for the latter, and 
a total of all. This is certainly very simple and is conformed to by 
all depositors with only an occasional exception, yet, were it otherwise, 
I speak now more particularly in regard to the separation of city from 
country items, the Teller’s work would be unnecessarily increased. 
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Our bank gives a receipt for the deposit which states the total of 
the cash and checks and the date of the receipt. So far as is known 
to me it is a universal custom in the banks of this country to enter the 
receipt in a book kept by the depositor, which is known as the 
pass book. The signature of the bank is given in the pass book. 
by the initial of the official who receives the deposit. If a depos- 
itor makes a deposit withcut presenting his pass book our bank gives 
him a special form of receipt which is in effect a preliminary receipt 
stating that the final receipt will be entered thereafter in the pass 
book. This preliminary receipt is made necessary by cases where 
depositors have claimed that they had not been given credit for depos- 
its which they pretended to have made while their pass book was in 
the bank being balanced. 

(Zo be Continued.) 


THE AMERICAN NATIONAL, OF INDIANAPOLIS. 


The American National Bank, of Indianapolis up to this time has had no Vice- 
President. Evans Woollen, whose title has been “Counsel,” has been made Vice- 
President and Counsel. Two additional Assistant Cashiers have been appointed from 
the forcee—C. W. Minesinger and Brandt C. Downey. 

The last year has been the most prosperous of the six years during which the 
bank has been in operation. It now occupies the Old Post Office Building as its 
permanent home, which gives it admirable quarters. 

The bank’s capital and surplus are $2,000,000, and its total resources exceed 
$12,090,000, both items being the largest of any bank in Indiana. 

The officers are: John Perrin, President; Evans Woollen, Vice-President and 
Counsel; H. A. Schlotzhauer, Cashier; Theo. Stempfel, Assistant Cashier; C. W. Min- 
esinger, Assistant Cashier; Brandt C. Downey, Assistant Cashier; O. P. Welborn, 
Auditor. 


MARINE NATIONAL BANK OF BUFFALO. 


At a meeting of the Board of Directors of the Marine National Bank of Buffalo 
held January 12th, 1907, Mr. J. H. Lascelles, formerly Cashier, was elected a Vice- 
President, and Mr. Clifford Hubbell, formerly Assistant Cashier, was elected Cashier. 
The full list of officers now is: S. M. Clement, President; J. J. Albright, Vice-Presi- 
dent; J. H. Lascelles, Vice-President; Clifford Hubbell, Cashier; H. J. Auer, Assis- 
tant Cashier. 


MISSOURI BANKERS’ ASSOCIATION. 


Banking Law Journal, New York, N.Y. SEDALIA, MoO., January 19, 1907. 

GENTLEMEN:—I beg to advise that at a meeting of our Executive Council on the 
16th inst. it was decided to hold the next Annual Convention of the Missouri Bank- 
ers’ Association at Kansas City, on Wednesday and Thursday, May 22 and 23d. 
Headquarters will be at the Midland Hotel. 

1 am notifying the Bankers’ Associations of States in close proximity to Missouri 
that the above date has been definitely decided upon, and I hope that the Conventions 
of this section of the country especially may be arranged with a view to avoiding 
conflicts. Very truly yours, W. F. KEYSER, Secretary. 
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DISTRIBUTION OF NATIONAL BANK CIRCULATION. 


In connection with the propositions now pending before Congress 
for amendment of the law in relation to issue of circulating notes 
by national banking associations, the relative proportion of circula- 
tion issued on the security of bonds is of interest, and especially the 
number and capital of associations which have issued the maximum 
authorized by law—namely, the paid-in capital stock—and for which 
a like amount of bonds has been deposited in the Treasury Depart- 
ment. 

At the close of business on December 31, 1906, the 6,283 national 
banks in existence, with capital stock of $862,016,775, had outstand- 
ing circulating notes secured by bonds to the amount of $549, 280,084, 
the latter representing but 64 per cent. of the maximum amount 
issuable. Only 43 per cent, or 2,711 of the associations, with aggre- 
gate capital of $314,040,350, had circulation outstanding to tie 
maximum allowed by law. Banks to the number of 347, with capi- 
tal of $73,223,645, had circulation outstanding to the extent of 75 
per cent. or more but less than 1oo per cent. of their capital; 886 
banks, with capital of $154,722,410, circulation exceeding 50 per cent. 
but less than 75 per cent.; 2,185, with capital of $224,395,370, circu- 
lation to the extent of one-fourth or more but less than 50 per cent. 
of their capital, and 116, with capital of $89,795,700, circulation less 
than 25 percent. of the capital. 

There were 38 banks in existence at the close of the year, with 
capital $5,839,300, which had no circulation outstanding, mainly by 
reason of their recent incorporation, but this number includes 4 
banks, with capital of $275,000, which have not availed themselves of 
the privilege of issuing circulating notes, although they have on 
deposit with the Treasurer the minimum amount of bonds required 
by law. 


ORGANIZATION OF NATIONAL BANKS. 


With the chartering of 41 national banks with aggregate capital of 
$3, 280,000 during the month of December, the total number of banks 
chartered during the past calendar year reached 462, with aggregate 
capital of $23,493,500, of which 307, with capital of $7,933,500, were 
with individual capital of approximately $26,000, and 155, with 
aggregate capital of $15,560,000, with individual capital of $50,000 
ormore. At the close of business at the end of the year there were in 
existence 6,283 national banks with authorized capital of $862,016,775; 
circulation outstanding secured by bonds $549, 280,084. 





INQUIRIES AND CORRESPONDENCE. 


THs department is carried on for the benefit of all subscribers, who are entitled 
to submit questions of general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of those submitting inquiries are 


published, unless special request is made to the contrary. 
For unpublished replies, of a private nature, a reasonable charge is made. 


COLLECTION OF DRAFT WITH BILL OF LADING. 


Mississippi statute requiring collecting bank to retain proceeds 96 hours—Questions considered as to 
[1] constitutionality [2] whether statute can be waived [8] whether waiver clause on draft binds 
drawee who pays it [4] whether collecting bank should refund proceeds if demanded within 96 hours 
or can thereafter remit unless prohibited by court. 


BANK OF LUCEDALE, 
Editor, Banking Law Journal: LUCEDALE., MIss., Dec. 15, 1906. 

DEAR SIR :—Will you kindly let me have your opinion on the following: 

Section 4852 of the new Code of Mississippi provides that ‘A bank or other 
person collecting a draft with a bill of lading attached, shall retain the money so col- 
lected for the space of 96 hours after the delivery of the bill of lading. 

A draft with B-L attached for a shipment of flour was received recently by us 
for collection, and inserted in the draft was the following clause: ‘“ Requirement 
of Section 4852, Mississippi Code, is waived, and proceeds may be remitted without 
delay.” 

The payer of this draft Aas not, waived this provision—now can the drawer waive 
this provision; and, if so, can we not refuse to remit the money under 96 hours un- 
less we are satisfied of the reliability of the drawer? 

Suppose we are holding such a remittance as the above awaiting the expiration 
of the 96 hours to remit, and the payer of the draft should demand that his money be 
refunded, and tender B-L and draft in return, would we be safe in refunding his money ? 
This, of course, to apply where inspection was allowed only upon presentation of 
the B-L. Very truly, L. R. PRIESTER, Cashier. 


Answer.—The section referred to was first incorporated in the An- 
notated Code of Mississippi of 1892 (Sec. 28) in the same language as 
now exists, except that the period of retention was fixed at 24 hours. 
In the revision of 1906 it was changed to 96 hours. We are not aware 
that the provision has been before the courts. The answer to the 
communication submitted involves consideration of the following 
questions : 

1. Is the statute constitutional ? 

2. Assuming constitutionality, can the parties to a draft waive the 
requirement of the statute ? 

3. Assuming the answer to 1 and 2 is yes, is payment of a draft 
with a waiver of the requirement of Section 4852 inserted therein, 
binding on the drawee as a waiver? 

4. Assuming a collecting bank is holding the proceeds for 96 hours 
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and the drawee, within the four days, tenders back the draft and bill 
of Jading and demands return of his money, has the collecting bank a 
right to refund ? 

We will not gointo the question whether the statute is constitutional 
as a reasonable regulation, not unduly interfering with the liberty of 
contract. We will assume its constitutionality and that it imposes a 
duty upon the collecting agent to hold the proceeds for 96 hours, which 
supersedes or qualifies his contract duty to his principal to promptly 
remit. 

Can the statutory requirement be waived by the parties? It is a 
requirement enacted for the benefit of the purchaser of a shipment to 
safeguard him to a certain extent against the shipper’s fraud by de- 
taining the purchase money which he has paid in the locality of the 
purchaser for a period sufficiently long to enable him to ascertain 
whether he has got what he paid for and to afford him an opportunity 
to seize the money if he has been defrauded. 

We believe such a requirement can be waived by agreement of 
the parties ; so that remittances would not be held up four days where 
both parties desired the payment to be remitted at once. Every one 
has a right to waive the advantage of a law or rule made solely for 
the benefit and protection of the individual in his private capacity and 
which may be dispensed with without infringing on any public right or 
public policy. Endlich, Interp. Stat. Sec. 444. Familiar examples 
are waivers of the benefit of the Statute of Limitations, or of Exemp- 
tion Laws. But on the other hand a person cannot waive the require- 
ment of a statute not made for his benefit, but for the security of 
another ; for example, where a statute forbids a warehouseman to 
deliver goods for which he has given a negotiable receipt without the 
return of the receipt, the depositor of the goods cannot waive the 
statute, as it is not made for his benefit but for the protection of 
transferees of the receipt, and delivery of the goods to the depositor 
without production of the receipt would not relieve the warehouseman 
from liability to the transferee. Bucher v. Com’th, 103 Pa. 528; 533. 

The Mississippi statute is for the benefit of the drawee of the draft 
who purchases the goods and, therefore, it can be waived by agree- 
ment between drawer and drawee. 

The question next arises, where a drawee pays a draft with bill of 
lading attached and the draft contains the clause ‘‘ Requirement of 
section 4852, Miss. Code is waived and proceeds may be remitted 
without delay,’’ is payment of the draft with this clause upon it bind- 
ing on the drawee as an agreement of waiver? 

This question is difficult to authoritatively answer. A liability 
exists in certain states upon banks which own and collect bill of lad- 
ing drafts for quantity and quality of the goods. Banks generally 
stamp upon such drafts notices disclaiming their responsibility for the 
goods under the belief that the drawee, paying the draft and taking 


> 
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it up with such clause upon it, waives his right to hold the bank 
liable in such cases. The point as to the binding effect of such 
clauses has not, as yet, been judicially passed upon, but the general 
belief is that the drawee who pays a draft with a clause of this 
character upon it relieves the bank from liability ; that if he wants to 
hold the bank liable he will not pay a draft with such a qualifying 
clause. 

In the present instance the law gives the payor a right to have the 
money which he has paid held for 96 hours by the party receiving 
payment. If he pays a draft containing a clause waiving this right, 
does he not bind himself as by an agreement of waiver? Should he 
not refuse to pay such a draft, and insist upon a plain draft, if he de- 
sires to preserve such right ? 

A man drew a check on a bank which contained a stipulation that 
the check was not to be paid to a specified concern, the object being 
to prevent his check passing into the hands of a business rival. The 
Supreme Court of North Carolina held that the stipulation that the 
check should not be paid if presented by the agency named was valid, 
not against public policy, and binding on the drawee. (Bank v. Bank, 
13 B. L. J. 212). 

The above considerations make for the conclusion that the drawee 
who pays a draft, with a waiver of certain of his rights upon it, binds 
himself by the waiver. But on the other hand certain considerations 
point the other way. We know that clauses in bank pass books are 
sometimes held binding on depositors as contracts where they have 
had knowledge of the existence of such clauses and have done business 
thereunder ; while on the other hand such clauses have been held not 
binding as contracts where the depositor has denied that he had knowl- 
edge of their existence. 

We published a case in the Journat for February 1906 at page 125 
where a telegraph company delivered a telegraph message to a bank 
authorizing it to pay a draft for $50. The message was an error, the 
correct amount being $15. The blank provided a waiver of liability 
for errors unless the message was repeated. The message was not 
repeated and the bank paid the $50. It was held that the notice 
on the blank did not constitute a contract binding upon the addres- 
see and that the company was liable to the latter for breach of a 
duty which it owed it to use reasonable care in delivering a correct 
message. 

Now, supposein the case in question the drawee pays a draft for the 
purpose of getting his goods, without noticing the waiver provision or, 
if noticing it, not intending to be bound by it. It is questionable, we 
think, whether the Supreme Court of Mississippi would hold that he 
had thereby agreed to waive the benefit of the statute designed for 
his protection and that the collecting bank might immediately remit 
the payment and that the drawee could not sue it for damages for 
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violation of a duty imposed upon it by law for his benefit. To con- 
stitute a contract there must be assent—a meeting of the minds— 
and the question is whether a man who pays a draft with a waiver 
clause necessarily assents or agrees to the waiver or whether payment 
does not necessarily import assent. 

The question is a very uncertain one in the absence of an authorita- 
tive decision and we think under the circumstances that the safest 
course for a collecting bank to pursue, when it receives a draft for 
collection with a waiver clause such as that quoted upon it, is to retain 
the money for 96 hours after the delivery of the bill of lading before 
remitting. Advise the drawer that the law of Mississippi imposes 
such a duty of retention upon it, in the interest of the drawee, for 
which it will be liable to him if it violates such duty to his damage ; 
that it is very uncertain whether the Supreme Court of Mississippi 
would hold the waiver clause binding on the drawee who pays the 
draft ; and that if the drawer wants the money immediately he must 
furnish it indemnity against such possible damage. 

The remaining question is whether a collecting bank, to whom is 
tendered the bill of lading and draft during the four days it is retain- 
ing the money collected, with demand for its return, would be safe in 
refunding the money? Clearly not. No such duty is imposed upon 
it by statute. It should not usurp the functions of a judge and jury. 
Its duty is simply to retain. If the shipper wants his money back, 
and has sufficient legal grounds therefor, he must within the four days 
take such legal measures to attach the fund or otherwise subject it to 
his demand as the courts will grant. After the 96 hours have elapsed, 
notwithstanding demand for return by the drawee, we think the col- 
lecting bank would be safe in remitting unless the court steps in and 
restrains it. 


NOTE PAYABLE “ON OR BEFORE,” AT CITY GENERALLY. 


Concerning right of maker to designate a particular place in city and make tender of payment there before 
due date, so as to stop the running of interest. 


Editor Banking Law Journal: , ILLS., December 12, 1906. 

DEAR SIR :—I desire to ask an answer to the legal questions following : 

A promissory note is executed and dated at Amarillo, Texas, payable on or before 
one year after date at Amarillo, Texas, but giving no specific place. The note is as- 
signed by the payee to a party in Illinois. Can the payor make a tender at Amarillo 
and stop the payment of interest? What zs the effect of making sucha note payable 
generally in a town, without specifying the place? Can the maker designate some 
place and require the holder to present the note there? PRESIDENT. 


Answer.—A note payable on or before a certain date can be paid 
by the maker at any time (Fry v. Houston, 6 Tex. Civ. App. 710). 
But unless it is paid by the maker before the date fixed it does not 
mature until the time named for payment (Brainerd v. Bute, Tex. 
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Civ. App., 44 S. W. 575). And a purchaser for value of a negotiable 
note payable ‘‘on or before” three years from date is entitled to the 
same protection as if the note were payable ‘‘three years after date” 
(Helmer v. Krolich, 36 Mich. 371.) 

The question raised as to the right of the maker of a negotiable 
note payable ‘‘on or before,” at a city generally, to designate a place 
in the city and tender payment there before the due date so as to stop 
the running of interest, has never been judicially passed upon in Texas, 
or elsewhere in the country so far as we know. 

We are quite certain the maker could not do so without notifying 
the legal owner and holder of his election to pay the note earlier, and 
in many cases, the note being negotiable, the maker would not know 
who the holder was or where he was located. A note payable ‘‘on or 
betore”’ is negotiable under the law of Texas (59 Tex. 502), and when 
a maker puts out a note of the character in question he knows that it 
may be negotiated, and takes the chance of locating the purchaser in 
case he desires to tender payment and stop interest before maturity; 
for we are quite clear that the maker of such a negotiable note could 
not, as against an innocent indorsee, without notifying the latter, 
exercise his election to pay the note at an earlier date by a mere de- 
claration in the city where the note is payable that he is ready and 
willing to pay it. 

But if we assume that the maker knows who the owner is—in this 
case the party in Illinois—and sends the latter a notice that he is ready 
and willing to pay the note at a certain bank in Amarillo and has the 
money there, then it presents the more difficult question whether this 
is a sufficient tender to stop the running of interest. 

It is the law that where a note is, by its terms, payable at a special 
place, and the maker is able and willing to pay it there at maturity, 
such ability and willingness are equivalent to a tender of payment on 
his part; and if the holder does not choose to present it at maturity at 
the particular place designated therein, the maker can plead such ten- 
der in bar of liability for future interest, costs and damages. But the 
note in question is not payable at a particular place but at a city gen- 
erally. Ina Kansas case (Ansel v. Olsen, 39 Kan. 767) a note (not of 
the ‘‘on or before”’ variety) was made payable at McPherson, Kansas. 
None of the parties had any place of residence or business in McPher- 
son. A few days prior to maturity the maker wrote the payee inquir- 
ing where the note could be paid, and received no answer. He also 
sent postal cards to all the banks in McPherson, and ascertained the 
note was not in any of them. He also deposited an amount of money, 
more than enough to pay the note, with one of the McPherson banks, 
and instructed the cashier to ascertain if he could where the note was 
kept, and to pay the same, but the cashier could not ascertain it. The 
note was in fact left with a loan broker at McPherson, who, imme- 
diately after it became due, gave notice to the maker, who thereupon 
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called and paid the amount due at maturity, which was credited on the 
note, the maker refusing to pay interest to the date of payment. The 
action was to compel the maker to pay interest for the overdue period. 
But the court held that the maker had exercised sufficient diligence in 
endeavoring to ascertain where the note was, and under such circum- 
stances was not liable for the interest after maturity although he failed 
to pay the note on the day of maturity. 

On the whole, we think it very doubtful whether the maker of a 
negotiable note such as the one in question, payable on or before a 
certain date at Amarillo, can, before its due date, by designating a 
bank or place of payment at Amarillo, depositing the money due there 
and notifying the holder of the facts and his election to pay it, thereby 
bind the holder, as by a sufficient tender of payment, so as to stop the 
running of interest. The question is an interesting one and will re- 
quire a judicial decision for its settlement. We have made quite an 
extended search of the authorities but can find nothing on the precise 
point. 


CHECK “TO ORDER OF SELF.” 


Indorsement of drawer necessary to bank's protection before payment. 


Editor Banking Law Journal : DALLASTOWN, Pa., December 29, 1906. 
DEAR SIR :—The enclosed check with signature marked A is drawn payable to 

the order of se/f. Mr. A presents this check at the bank where it is payable, for the 

cash, but refuses to endorse same. He says it is not necessary to endorse the check 

since it is drawn by himself and payable to self. 

Z| 


2 Dallesiouri Re Li. 10 Ne 4 
| EC $x: 

| 

| 


mameee wre ce tere 


The question is: Is it not proper to have customer endorse same the way said 
check is written? I think he should endorse. 

When a check is drawn on our bank by a customer, and made payable to Cash, 
I contend too that it is not necessary to endorse. 

Kindly give me the required information, and oblige. CASHIER. 


Answer.—You will find a full discussion of this question in the 
Journat for September 1906 at page 762. 

We think the bank is entitled to have the drawer indorse his check 
when he makes it payable ‘‘to the orderfof, self.” Suppose, for 
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example, Mr. A draws such a check, leaves it on his desk from whence 
it is stolen by his clerk, and cash obtained from the bank without his 
indorsement. In such a case, the payment would not be chargeable 
to the customer's account as the check was not payable to bearer and 
was not paid to the payee named therein. So, likewise, where Mr. A 
presents the check himself and receives payment, but does not indorse 
the check and two or three months later when memory of the particular 
payment has vanished from the cashier's or teller’s mind, Mr. A dis- 
putes the payment saying that he never received it. In such case, the 
bank’s only evidence is the paid check, not indorsed by the drawer and 
it is confronted with the disputed question of fact, which unless 
amicably settled, must be left to a jury to determine. So it would 
seem necessary for the protection of the bank that a drawer who makes 
his check payable to the order of himself should indorse it before 
receiving the money. 

In the case of a note, the Negotiable Instruments Law provides: 
‘*Where a note is drawn to the maker’s own order, it is not complete 
until indorsed by him.” The law does not provide a similar rule as 
to a check, but we think, nevertheless, that the bank's protection 
requires the drawer’s indorsement, which would thus make the in- 
strument payable to bearer and payment chargeable, whether made 
to the drawer personally or to another. 

Of course, where the check is drawn payable to ‘‘cash,” it is pay- 
able to bearer and indorsement in such case is not necessary for the 
bank’s protection ; although banks frequently request indorsements 
by the holder receiving payment of a check so drawn, so as to furnish 
evidence as to whom it was actually paid. 


DRAFT WITH UNAUTHORIZED INDORSEMENT. 


Where a draft is made payable to a firm and a salesman of the firm, without authority. indorses the firm 
name by himself as agent, and negotiates the draft to a bank, which guarantees the indorsement and 
collects the amount from the drawee, opinion expressed that the bank to which the draft is negotiated 
by the salesman is the ultimate loser and must refund the money. The drawee is responsible to the 
drawer, but can recover the money from the bank receiving payment ; or, if the drawer takes the draft 
off the drawee’s hands, it can recover the money. Questions considered as to burden of proof. 


Editor Banking Law Journal : PARK RIVER, N. D., December 20, 1906. 

DEAR SIR:—Will you please give us your opinion in the following case: 

A piano salesman obtains a note from a farmer for $150 making same payable to 
himself as agent for the Story & Clark Co. He alters the note by changing the I to a 
4 (that is raising it to $450) and discounts the note at the local bank. The cashier, 
being in doubt as to the authority of the agent to endorse the note, does not give him 
cash, but gives him a draft for the amount of the note, less discount, payable to the 
firm. The salesman. who has meanwhile become somewhat acquainted with the 
business men of the town, takes the draft to another bank in the same town and pur- 
chases drafts with part of it and obtains the money on the balance, endorsing the 
draft with the firm name by himself as agent. The second bank guarantees the en- 
dorsement and sends the draft through regular channels, and it is paid upon presenta- 
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tion by the drawee bank in New York. When the first bank tries to collect the note 
it finds the fraud that has been done, and calls upon the bank that cashed the draft to 
make good the amount of same. 

In case this was brought into court would the burden of proof as to the authority 
of the agent to endorse lie upon the bank issuing the draft or the one that paid it, or 
would the drawee bank in New York be held in any way? The agent was not work- 
ing for the Story & Clark Co. at all, but was working for another man who was the 
agent of the above named company. 

What we would like to know is whether the bank that discounted the raised note 
and issued the draft in payment or the bank that cashed the draft with faulty indorse- 
ment is the loser. ASSISTANT CASHIER. 


Answer.—The bank that cashed the draft with the unauthorized 
indorsement will be the ultimate loser ; assuming it cannot prove 
that the salesman was authorized to act as agent for the Story & Clark 
Company, the payee, and to indorse and negotiate the draft in its 
name. Itis the plain case of a bank advancing value for a draft to 
one who is not authorized to indorse or give good title toit. Under 
the law such bank must refund the proceeds. 

Generally such matters, where the facts are clear, are adjusted 
directly between the banks without resort to costly litigation. 

Under the law of the matter, the New York drawee paying the 
draft upon an unauthorized indorsement is not entitled to charge the 
payment to the drawer's account. But it has recourse upon the bank 
receiving payment upon its guaranty. If the drawer ratifies the act 
of its paying agent, the New York drawee, then whether or not it has 
a right of action against the bank cashing the draft upon the latter’s 
guaranty, it has a right of action against such bank for money had 
and received by it, without consideration, belonging to the drawer, 
as to which the law raises an implied promise to repay. 

The fact that the drawer issued its draft fora fraudulently altered 
note will not preclude either it, or the drawee, from recovering the 
money from the bank which cashed the draft upon the unauthorized 
indorsement. See for authority, Seaboard National Bank v. Bank of 
America, published in the Journat for July 1906, at page 551, where 
a New York bank paid a Pittsburgh bank’s draft upon which the payee’s 
indorsement was forged. The drawee was held entitled to recover 
the money from the bank receiving payment and a contention was 
denied that the negligence of the Pittsburgh bank in drawing the 
draft in exchange for a forged check on itself, precluded the drawer 
from questioning the drawee’s payment and therefore precluded the 
drawee from recovering the money paid. 

Concerning the burden of proof: If the+action is by the drawer 
against the New York bank which paid the check, the burden of prov- 
ing the genuineness of the indorsement is on the drawee. It would 
be different if the drawer had received the check with statement of 
account and retained it without objection for a long time before dis- 
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puting the payment. Then the burden of proving that the indorse- 
ment was not genuine would be on the drawer (See August v. 4th 
Nat. Bank, 1 N, Y. Supp. 139). Where the action is against the bank 
which received payment without consideration upon an alleged un- 
authorized indorsement to it, the burden, we believe, is on the latter 
to prove the genuineness of the indorsement. 


LONG TIME NOTES WITH INTEREST AT STATED RATE “PER ANNUM.” 


Opinion expressed that words “‘per annum” are not a contract that the interest shall be paid annually, 
but that interest on such notes is only collectible at maturity of the principal. 


STATE BANK OF FLORENCE. 
Editor Banking Law Journal: FLORENCE, Wis., January 11, 1907. 
DEAR SIR:—We recently made a collection on a Land Contract, which provides 
for payments as follows: 
Fifty dollars on delivery hereof, fifty dollars one year from date hereof, fifty dol- 


lars two years from date hereof, fifty dollars three years from date hereof, with interest 
at the rate of 7% per annum. 

We collected $53.50 as the first payment, and remitted to our client, who returned 
tne remittance to us, stating that we should have collected $60.50; or, in other words, 
that we snould have collected one year’s interest on the full amount of all the deferred 
payments 

We would be pleased to hear from you through the columns of your JOURNAL, 
with reference to any Wisconsin laws or decisions on the subject. 

STATE BANK OF FLORENCE, 
By E. E. Wilcox, President. 


Aunswer.—We think that $53.50 was all that was collectible at the 
end of the first year. The remaining $7 extra interest which made 
up the $10.50 your clients claim should have been collected, while also 
earned at the end of the first year on the two notes payable at two and 
three years from date, was not payable at the end of the first year but 
only at maturity of the principal, in the absence of an agreement mak- 
ing it payable annually. Interest is never payable at more than one 
time, or before the maturity of the principal, unless there is an agree- 
ment to that effect. These notes simply provide for payment two and 
three years after date ‘‘ with interest at the rate of 7 % per annum.” 

If they contained the added clause ‘‘interest payable annually” 
then the $10.50 earned interest would all have been collectible at the 
end of the first year ; but as the notes stand, the interest earned and 
to be earned on the two year note is only payable at the maturity of 
the principal at the end of the second year, and likewise as to the three 
year note, at the end of the third year. All that was collectible at the 
end of the first year, therefore, was the principal and interest of the 
first note $53.50. 

The mere words ‘‘ per annum ”’ do not indicate that the interest is 
to be payable annually ; but only refer to the rate percent. The fol- 
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lowing language of the Supreme Court of Missouri (Koering v. 
Muemminghoff, 61 Mo. 406) is instructive: ‘‘ Whether the ‘interest 
accruing on a promissory note shall be paid annually, monthly, or at 
any other specified period, depends in each case upon the contract or 
agreement of the parties. There is no rule of law independent of any 
contract to that effect requiring interest on promissory notes to be 
paid annually. In the note under consideration, the promise in the 
note was to pay the sum of money named ‘ with interest from date at 
the rate of 8 % per annum,’ five years after the date of the note. No 
different time is fixed for the payment of the interest from that fixed 
for the payment of the principal secured to become due by the note. 
In such a case both principal and interest become due at the same 
time ; in fact the promise plainly is to pay the principal, with the in- 
terest, five years after the date of the note. The words ‘with interest 
at the rate of 8 % per annum’ only fix the rate of interest to be 
collected on the note and have nothing to do with the time it shall 
be paid.” 


THE BANKERS TRUST COMPANY OF NEW YORK. 


The Bankers Trust Company has added to its Board by the election as a Director 
of Edward Townsend, President of The Importers’ and Traders’ National Bank, thus 
following its established policy of having its Board made up exclusively of well known 
bankers. 


CHANGE IN MANAGEMENT OR OWNERSHIP OF NEW 
YORK CLEARING HOUSE BANKS. 


The following amendment to its Constitution has been adopted by the New York 
Clearing House: 

Whenever a member of this association shall make any change in its condition 
either its management or ownership, or any change in its charter, or shall merge 
with any other institution not a member of this association, the Clearing House Com- 
mittee shall have the power to examine said member and submit the question of a 
continuance of its membership to the association; any action on which question must 
receive the same assent as provided in the case of the admission of members. 


BOOK NOTICES. 
DIGEST OF LAWS RELATING TO TRUST COMPANIES OF THE UNITED STATES. 
Geo. W. Young & Co., bankers, 59 Cedar St., New York. 

Last year, Messrs. George W. Young & Company, Bankers, published a very 
useful digest of laws relating to trust companies of the United States. The publishers 
have recently issued a supplementary publication containing the amendments of these 
laws made during 1906. 

The laws of each state are digested separately, covering organization, supervision, 
regulations, and in detail! the provisions concerning capital, loans, deposits, reserve, 
reports, examinations, investments, dividends, insolvency and the like 

The publication is of great value to all who have occasion to investigate concern- 
ing the law of any particular state. 
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THE MISSISSIPPI VALLEY TRUST COMPANY, OF ST. LOUIS. 


The progress of the Trust Company business for the past few years has been co- 
extensive with the nation’s great commercial advancement. A retrospect for the year 
1906 will, in all probability, show greater gains among the Trust Companies than in any 
other class of institutions inthe financial line. The reasons for this are obvious. The 
Trust Company has become, in a sense, an educator of the people. It teaches fru- 
gality and economy, thrift and enterprise. In addition to this, it furnishes absolute 
safety and protection to the legatees of estates requiring guardians or trustees of their 
property. It also is a greater factor in developing the State, county or vicinity in 
which it is situated than any other class of financial institution because it furnishes a 
market at home for the issues of bonds by counties; municipalities and reliable cor- 


VIEW OF THE MISSISSIPPI VALLEY TRUST COMPANY BUILDING. 


porations that are developing their respective communities. This is more particularly 
true in the West and South, where the money is now supplied fur issues of bonds at 
home, which, a few years ago before the advent of the trust company, was raised in 
the eastern market. 

Probably the best illustration of this is shown in the state of Missouri. There 
the great Trust Companies of St. Louis have assisted in developing the wonderful re- 
sources that not only lie within the borders of that vast state, but throughout the 
entire Southwest. The Trust Company that stands conspicuously in the lead 
in the metropolis of the Southwest is the Mississippi Valley Trust Company of 
St. Louis. The wonderful success this great institution has achieved can be attributed 
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to the high class of business men who compose its board of directors and the officers 
who manage its affairs, It can be said of the management, that it has always been 
their policy to extend to every patron the most courteous treatment and as liberal ac- 
commodations as are consistent with safe business methods. 

The officers of the company are: Julius S. Walsh, Chairman of the board; 
Breckinridge Jones, President; John D. Davis, Vice-President, Samuel E. Hoffman, 
Vice-President; James E. Brock, Secretary; Hugh R. Lyle, Assistant Secretary; Henry 
C. Ibbotson, Assistant Secretary; Henry Semple Ames, Assistant Executive Officer; 
Frederick Vierling, Trust Officer; Charles M. Polk, Assistant Trust Officer; Charles 
W. Morath, Safe Deposit Officer; C. Hunt Turner, Jr., Assistant Secretary; William 
G. Lackey, Bond Officer; Wm. McC. Martin, Assistant Bond Officer; Tom W. Ben- 
nett, Real Estate Officer. 


BANKING ROOM OF THE MISSISSIPPI VALLEY TRUST COMPANY. 


The directors are: John 1. Beggs, President United Railways Co., of St. Louis, 
Union Elec. Light & Power Co. and Laclede Gas Light Co.; Wilbur F. Boyle, Boyie 
& Priest; James E. Brock, Secretary; Murray Carleton, Pres. Carleton Dry Goods Co.; 
Charles Clark; H. N. Davis, Pres. Smith & Davis Mfg. Co.; John D. Davis, Vice-Pres,; 
Auguste B. Ewing; David R. Francis, President D. R. Francis & Bro. Commission 
Co. August Gehner, President German American Bank; S. E. Hoffman, Vice-Presi- 
dent; Chas. H. Huttig, President Third National Bank; Breckinridge Jones, President; 
Nelson W. McLeod, Vice-President Grayson-McLeod Lumber Co; Saunders Norvell, 
Pres't Norvell-Shapleigh Hdw. Co.; Robert J. O'Reilly, M. D.; Wm. D. Orthwein, 
President Wm. D. Orthwein Grain Co.; H. Clay Pierce, Chairman Board Waters- 
Pierce Oil Co.; Joseph Ramsey, Jr.; James E. Smith, Vice-President Simmons Hard- 
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ware Co.; R. H. Stockton, President Majestic Mfg Co.; Julius S. Walsh, Chairman of 
the Board; Rolla Wells, Mayor of City of St. Louis. 

The official statement issued to the Secretary of State on November 12, 1906 
shows the progress of the company for the year ending at that time. On that date 
the deposits were $18,167,742, an increase over the corresponding period of 1905 of 
$1,170,517; undivided profits $2,247,315, an increase of $200,000 for the year. In 
addition to this, dividends amounting to $480,000 were paid, making the total net 
earnings $680,000 for the year. 

The capital is $3,000,000, and surplus fund $3,500,000. 


THE MERCANTILE NATIONAL BANK, OF NEW YORK. 


At the annual election of officers, January 8, of the Mercantile National Bank, 
F. Augustus Heinze was elected President to succeed Frederick B. Schenck resigned ; 
Miles M. O’Brien was re-elected Vice-President, and E, R. Thomas and Chester Glass 
were also elected Vice-Presidents. Emil Klein, who has been Assistant Cashier for 
a number of years, was appointed Cashier to succeed James V. Lott resigned. A. W. 
Day was reappointed Assistant Cashier. 

The Heinze interests having secured control, a number of the old directors, in- 
cluding Edwin Gould, Robert C. Clowry, E. T. Jeffery and sixteen others, resigned 
from the board, while Richard Young, F. Augustus Heinze, A. P. Heinze, O. F. Thomas, 
Chester Glass, Stanley Gifford and Max H. Schultz were elected. The following old 
members were re-elected: W. F. Carlton, William Ballin, J. F. Kehoe, S. M. Milliken, 
C. W. Morse, H. F. Morse, Miles M. O’Brien, Dick S. Ramsay, William Skinner, E, R. 
Thomas, R. M. Thompson and Warner Van Norden. 


THE NEW YORK NATIONAL EXCHANGE BANK. 


Plans for the merging of the New York National Exchange and the Irving Na- 
tional Banks were practically completed at the annual meetings on January 8. It is 
understood that the Irving National Exchange Bank is to be the name of the enlarged 
institution, which will have capital of $2,000,000, and surplus of $1,000,000 with total 
resources of about $23,000,000. 

Lewis E. Pierson, who has been the President of the New York National Exchange 
for the past three years, is to be the President of the consolidated bank; Charles L. 
Farrell, Rollin P. Grant, J. E. Nichols, Vice-Presidents, and Benjamin F. Werner, 
Cashier. The bank will occupy the quarters now occupied by the New York National 
Exchange Bank. 


THE LIBERTY NATIONAL BANK. 


At the annual election of officers of the Liberty National Bank, held on January 
8, Frederick B. Schenck was elected President to succeed E. C. Converse, resigned, 
and James V. Lott was elected Cashier to succeed C. W. Riecks, who was made Vice- 
President. C. H. Stout remains the first Vice-President. 

Mr. Schenck, who now assumes the presidency of the Liberty, has been with the 
Mercantile National Bank for twenty-six years, having begun there as Assistant 
Cashier. He was elected President in 1896 to succeed the late Wm. P. St. John. 
Mr. Lott, the Cashier, was also with the Mercantile for twenty-five years, and. passed 
through the various positions in the bank from clerk to cashier. The wide acquaint- 
ance in business circles in and out of the city of both Mr. Schenck and Mr. Lott will no 
doubt be of much benefit to them in their new positions. 
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FISK AND ROBINSON’S MONTHLY BULLETIN FOR 
JANUARY. 


The monthly Bulletin for January published by Fisk and Robinson gives a general 
review of the bond market together with the business of the New York Stock Exchange 
for the year of 1906. It also shows the increase in the national! bank circulation 
for the year, which is approximately $55,000,000 and the number of national banks in 
existence on January 1, 1907, as 6199, an increase of 366 for the year. It also gives 
the total capitalization at $850,000,000, and surplus of more than $500,000,000 with 
deposits of approximately $4,370,000,000. The entire cash reserve of the system 
was, on that date, 14.3 per cent. 


THE MERCANTILE TRUST COMPANY, ST. LOUIS. 


On November sixteenth last, The Mercantile Trust Company of St. Louis, Mis- 
souri, completed the seventh year of its history, having been organized in 1899. 

The story of this Company during these seven years is a tale of financial achieve- 
ment and progress, surpassing in its features of success the most sanguine hopes of 
its founders. 

Originally organized from the Anderson-Wade Realty Company—at that time 
the largest real estate company in Saint Louis—whose business it absorbed, this 
Company has enjoyed from the beginning the benefit of the experience and wise coun- 
sel of the officers of the parent organization, and for this reason it handles many of the 
largest transfers of realty in Saint Louis. Both directly and indirectly this Real 
Estate Department has been a most profitable feeder for the general business of the 
Company. 

Organized with a capital of $750,000 and a surplus of $800,000 it has been twice 
found advisable to increase the capital stock. On June 5, 1901, it was increased to 
$1,500,000; then, again, on June 2, 1902, another increase became effective, affording 
the Company its present capital of $3,000,000 and surplus of $6,500,000, making the 
combined capital and surplus $9,500,000. The deposits have constantly increased 
from $17,051.19 on November 16, 1899, to $18,065,067.16, as shown by the sworn 
statement of the Company issued on November 12, 1906, 

The history of progress during these seven years, would be far from complete 
without mentioning the exclusive bank building which the company first occupied on 
August II, 1902, and which, together with the site and office building adjoining, is. 
valued at $680,000. This structure is the embodiment of architectural beauty, and 
contains the most modern banking equipment, with exquisite decorations and adequate 
furnishings. 

A striking feature of the exterior is the employment of fifteen richly carved Ionic 
columns, each measuring twenty-eight and one-third feet in height, with a diameter of 
three feet. 

The interior of this building is so planned as to provide every facility of modern 
banking. The openspace for the Company’s patrons extends through the centre of 
the banking rooms, and is flanked on either side by the tellers’ compartments and the 
commodious offices of the Company’s officials. 

The Safe Deposit Vaults of this Company, located in the basement, are large and 
complete. The vaults are built under patent and combine every known device to 
render them fire and burglar-proof. 

The Mercantile Trust Company exerts a far reaching influence not only in Saint 
Louis, but throughout the entire Mississippi Valley and the West. The strength of 
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the institution and its progressive policy have made possible many legitimate enter- 
prises which would otherwise never have been realized. 

The strong hold this Company has upon the confidence of the financial world is 
directly traceable to the grasp of fiduciary affairs possessed by its management, to- 
gether with the sagacity and foresight of those who laid the foundations of the 
institution. 

The Mercantile Trust Company was the first Western Financial Institution to in- 
stall a ‘* Woman’s Department,” which has proved popular and profitable, affording 
special facilities for women customers. 

The Foreign Exchange Department, aside from transacting a general foreign ex- 
change business, has recently inaugurated a system by which the Mercantile Trust 
Company's own travelers checks are issued, payable in all commercial centers at home 
and abroad, and which are now being handled by banking institutions in all parts of 
the country. 

This Company is the only trust company in Saint Louis which is an active mem- 
ber of the Clearing House Association, and publishing statements upon the call of the 
Comptroller of the Currency. 

Although organized only seven years ago, this institution has perfected every 
branch of a modern trust company, including Financial, Savings, Trust, Bond, Foreign 
Exchange, Safe Deposit, Credit and Woman's Departments. Collections are made 
through its regular correspondents in this as well as all foreign countries; investments 
are made for customers; high-grade bonds are bought and sold; real estate transfers 
are consummated; trusts are accepted; estates administered; and interest paid on the 
deposits of individuals, firms, corporations, trust companies, banks and bankers. 

The personnel of this Company includes men of reputation, as well as financial 
ability. The officers are: 

President Festus J. Wade, who was recently elected President of the Trust 
Company Section of the American Bankers’ Association; Paul Brown, Vice-President; 
Lorenzo E. Anderson, Vice-President; Geo. W. Wilson, Vice-President; William 
Maffit, Treasurer; John H. Kruse, Ass’t Treasurer; Edward Buder, Ass’t Treasurer ; 
C. H. M:Millan, Secretary; J. B. Moberly, Ass’t Secretary; James W. Bell, Manager 
Savings Department; Jacob Klein, Counsel; Virgil M. Harris, Trust Officer; Geo. B. 
Cummings, Ass’t Trust Officer; William Foley, Manager Bond Department; J. Hugh 
Powers, Asst Manager Bond Department; George Schuckher, Manager Foreign Ex- 
change Department; Amedee V. Reyburn and H. P. Cooke, Managers Safe Deposit 
D:parcment; Tne». Bothmaan, Auditor; W. J. Duggan, Manager Credit Department; 
Mrs. R. Graham Frost, Manager Woman's Department. 


‘‘POINTS OF EXCELLENCE.” 


The “ Points of Excellence” is the title of a handsome little booklet just issued 
by the Burroughs Adding Machine Company at Detroit. It gives the many “ points 


of excellence’ that the Burroughs Adding Machine possesses over its competitors, 
and in these points lies the secret of the Burroughs’ marvelous success. The best 
proof that these “ points of excellence” are correct in every particular is the fact that 
on January I, 1907, there were 43,746 Burroughs machines in use, and that a Burroughs 
machine is sold for every fifteen minutes of a working day. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending Jan. 13, 1906, and Jan. 12, 1907, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 


BANKS. 


Bank of N. Y., N. B. A... 
Bank of the Manhattan Co 
Merchants’ National 
Mechanics’ National 

Bank of America 

Phenix National 

National City 

Chemical National 
Merchants’ Exch. National 
Gallatin National 

Nat. Butchers & Drovers’ 
Mechanics & Traders’... 
Greenwich 

American Exchange Nat. 
Nat. Bank of Commerce. . 


Nat. Bank of N. America. 
Hanover National 

Irving National 

Citizens’ Central National 


Market & Fulton 
Metropolitan Bank....... 
Corn Exchange 


Importers & Traders’ Nat 
National Park 


East River National 
Fourth National 

Second National 

First National 

N. Y. National Exchange 
Bowery 

N. Y. County National... 
German-American 

Chase National 

Fifth Avenue 

German Exchange 


Bank of the Metropolis... 
West Side Bank 
Seaboard National 


First National, Brooklyn. 
Liberty National......... 
N. Y. Produce Exchange. 
New Amsterdam National 
Astor National 

State Bank 


Totals 


+ United States Deposits included, $16,510,300 


Loans, 


1906. 


Loans, 
1907. 





$ 16,691,000 
23,330,000 
11,590,900 
18,987,000 
22,023,300 

5-545,000 
153,613,800 
23,598,300 
5,557,000 

8 065,300 
2,236,600 
5,968,000 
4,696,200 
28,484,700 

134,243,700 

20,966, 300 
3,400,700 
5,738,600 
2,088,900 

13,493,300 

48,213,900) 
6,778,000) 

19,818,900) 
3,276,000) 
6,943,100) 
6,645,900) 

30,727,000 
9,041,000 

24,264,000 

62,726,000) 
1,304,000 

18,309,000 

10,106,000 

85,359,600) 
8,614,800 
3,160,000 
5,099, 500 
3,979,400 

41,548,800 

10,875,900 
2,961,600 
3,175,800 

14,020,200 
7,437,900 
2,7 38,200 
9.359.600 
4,333,000 

14,562,000 
4,392,000 
9,964,900 
5,513,900 
5,607,100 
3,875,000 





$1,005,041,600 


$ 17,453,000 
21,150,000 
12,085,200 
19,448,000 
21,892,200 

6,838,000 
140,848,300) 
23,528,800] 
5,840,000) 
8,195,500) 
2,392,400} 
6,663,000 
5,664,800 
26,882,400 
132,176,900 
20,85 3,000) 
3,368,600 
5.559,000 
2,077,300 
16,632,800] 
53,708,500) 


67,773,000 
1,262,600 
18,159,000) 
9,726,000 
84,759,500 
10,044,200 
3,930,000 
5,087,100 
4,091,700 
47,946,200 
11,491,000 
3,218,000 
4,665,600) 
16,114,500) 
7,408,400} 
3,079,200] 
10,248,000} 
4,236,000 
17,073,000) 
5,011,000) 
10,7 13,300] 
6,253,500 
5,337,400 
5,177,000 
12,5 14,000) 





$1 248,808,700 ry 


$ 15,409,000 








t Deposits, 
1906. 


| 


26,484,000 
14,568,2c0 
18,977,000 
23,527,700 
4,477,000 
140,436,000 
22,661,800 
5,919,400 
5,831,300 
2,828,400 
6,674,000 
5,104,000 
20,974,600 
115,883,900 
17,848,600 
4,019,600 
5,838,200) 
2,759,800 
11,832,000 
55,505,300 
6,316,000 
20, 313.100 
3,67 3,900 
6,745,500 
8,747,100 
37,608,000) 
8,940,100 
21,613,000 
71,748,000 
1,576,100 
20,749,000 
11,258,000 
72,927,000 
8,284,400 
3,563,000 
6,108,400 
3,797,100 
46,622,300 
12,209,700 
4,199,000 
5,600, 300 
15,675,900 
,726,900 
2,767,000 
10,781,400 
4.597.000 
16,765,000 
4,643,000 
7,718,500 
6,314,300 
6,586,400 





Deposits, 
1907. 


$ 15,755,000 


24,145,000 


13,821,800f 


18,945,000 
23,302,600 
5,97 5,000 
114,424,200 
22,476,000 
6,181,200 
5.878, 500 
2,523,800 
7,685,000 
6,510,000 
18,929,900 
106,740,500 
17,799,700 
3,989,700 
5,601,100 
2, 594, 100 
15,892,800 
63,694,900 
7,218,000 
20,680,400 
3+734,300 
6,554,300 
11,453,600 
40,891 ,coo 
10,184,500 
22,097,000 
76,500,000 
1,562,400 
19,944,200 
9,429,000 
66,110,400 
9,828,200 
4,332,000 
6,216,600 
4,041,400 
51,637,200 
12,846,000 
4,368,100 
5,784,900 
18,029,200 
7,885,000 
3,155,000 





9.876, 100 
4,510,000 
20,132,000 
5,186,000 
8,517,900 
7,178,400 
5,979,500 
5,041,000 


$1,008,922,400) 


'|Per Cent. of 


Dec, 


BoB tees’ 


Inc. 


8. 
5. 








